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APPELLANT'S STATEMENT OF QUESTION 

PRESENTED 

The question is whether an irrevocable trust becomes 
unenforceable and a plea of laches prevails through a 
mere delay of nine years by a co-beneficiary in applying 
for appointment of a successor trustee; prejudice to trust 
settlor from the delay not shown to exist. 
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InitfiJ States (ttmtrt nf Appeals 

For the District of Columbia Circuit 


No. 10,635 


Helen Wardman Naselli, Appellant, 

vs. 

Alice Wardman Rheem Millholland, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT i 

JURISDICTIONAL STATEMENT 

This appeal was taken April 3, 1950 (App. p. 22A) 
from a Judgment entered March 7, 1950 (App. P. 22A) 
in the United States District Court for the District of 
Columbia, dismissing a complaint for appointment of a 
successor trustee. 

The jurisdiction of this Court is found in Sections 1291 
and 1292 of Title 28, United States Code. 1 
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STATEMENT OF THE CASE 

Appellant sues as beneficiary of a trust for tbe ap¬ 
pointment of a successor trustee with all the rights, pow¬ 
ers and duties, as set forth in the trust agreement exe¬ 
cuted in 1931 (Plaintiff’s Exhibit 1, App. p. 61 A, 62A). 

The Court below placed its judgment for defendant- 
appellee on “laches” of appellant beneficiary for not 
having commenced her action for appointment of a suc¬ 
cessor trustee before 1947; the trustee died in 1938. The 
Court below considered that a valid trust w’as established 
and that all rights in trust res was transferred to the 
trustee on February 11, 1931 by the trust instrument. 
(App. p. 15A). 

In other words, the Court, before determining “laches”, 
decided that the trust was completely established. 

The trust instrument was executed under seal by the 
settlor, the appellee herein, and her signature was notar¬ 
ized, and the trust instrument was delivered to the trus¬ 
tee at that time. 

The trustee, Harry Wardman, who was the father of 
both beneficiaries, accepted the trust and agreed to exe¬ 
cute the same according to its terms and conditions by 
his signature under seal and notarized on the trust in¬ 
strument, which also acknowledged receipt by him of all 
settlor’s right, title and interest in and to the property 
named in the trust agreement. 

The existing beneficiaries were appellant, half-sister of 
the settlor, who was to have one-half of the net income 
for life, and appellee (the settlor) who was to have one- 
half of the net income for life, said net income to be 
distributed at discretion of the trustee. The trustee was 
to distribute one-half of the property forming the trust 
estate to the natural heirs of appellant at her death and 
one-half to the natural heirs of appellee at her death. 
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I 


The trust was, by its terms, irrevocable. The 
res was 13,550 shares of Park Lane Hotel, Ltd. of 
don, England. 


trust 

Lon- 


A certificate for the shares of stock was not delivered 


to the trustee by the settlor-appellee, at the time of exe¬ 
cution and delivery to the trustee of the trust docujment 

the 
it to 


since the certificate was then under the control of 
trustee. It so remained until 1936, when he caused 
be delivered back to the appellee. 

The agreement provided for notification to Park Lane 
Hotel, Ltd. of the transfer to the trustee of the scares 
standing in settlor-appellee’s name. 


gave 


The trustee notified the appellant of the trust and 
her a copy of the trust instrument. (App. p. 32A, ^A) 


Harry Wardman, prior to 1928, as a gift based on jlove 
and affection, had transferred to the appellee certain 
securities of the Wardman Park Hotel. Later, at his; re¬ 
quest, the appellee exchanged the Wardman Park Ebtel 
securities for 20,000 shares of Park Lane Hotel, Ltd. 
(Def. Ex. No. 1-A; App. p. 64A). 

Subsequently, at the request of Harry Wardman, the 
appellee transferred 6,450 shares of Park Lane Hotel, 
Ltd. to Harry Wardman. 

The remaining 13,550 shares of Park Lane Hotel, Litd. 
were registered in name of the settlor prior to I’eb- 
ruary 11, 1931 and owned by her (App. p. 59A), but re¬ 
mained under control of trustee and became the corjpus 
of the trust created by the appellee for the benefitl of 
herself and her half-sister, the appellant, and their chil¬ 
dren. 

Harry Wardman died in 1938. 

After the death of Harry Wardman in 1938, the 
pellant and her husband conferred with the appellee 


I 


hP- 

on 
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the appointment of a successor trustee, the trust instru¬ 
ment making no provision therefor. (App. p. 35A, 36A) 

Subsequently, through an attorney, the appellee 'in¬ 
formed the appellant that she was not aware of any 
subsisting trust agreement (App. p. 68A) 

May 21, 1940, the appellant notified the Park Lane 
Hotel, Ltd. of the trust and of the transfer to the trustee 
of the shares in Park Lane Hotel, Ltd. and transmitted 
to Park Lane Hotel, Ltd. a copy of the trust instrument. 
(PI. Ex. No. 2; App. p. 63A). 

Appellant, as a beneficiary of the trust, filed this present 
suit in 1947 for the appointment of a successor trustee. 
(App. p. 2A). 

PROCEEDINGS BEFORE HEARING 

Thereafter, and before hearing, the appellee filed a 
motion for summary judgment on the stated grounds: 

.1. No trust was validly created in 1931. 

2. Granting a valid trust, then all rights were lost by 
running of statute of limitations and laches. 

The appellee, through her attorney, filed in the Court 
below “Points and Authorities in Support of the Mo¬ 
tion,” in which it was admitted by the appellee (App. 
p. 8A); 

“It appears by the complaint and the affidavit of the 
defendant herein that defendant was the settlor of the 
alleged trust sued upon. It also appears thereby that 
the defendant, at one time, evidently intended to create cm 
express, voluntary trust for the benefit of plavniiff.” 

It was asserted in the motion as the defense to com¬ 
plete creation of the trust, that the appellee had not de¬ 
livered to the trustee on February 11, 1931, a stock cer- 
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tificate for 13,550 shares of stock, the trust res, ho\^ever, 
the intent to create a trust for benefit of plaintiff, was 
admitted. 

The appellant also filed a motion for summary ;judg¬ 
ment, but answer not having been filed,^ the Court (jould 
not consider appellant’s motion at that time. 

The Court (App. pp. 12A, 13A) held on the question 
of creation of a valid trust and necessity for actuat de¬ 
livery to trustee of a certificate of stock: 

“Moreover, defendant took all the necessary steps 
to effect a valid transfer of the stock. Not only was 
there a formal assignment under seal by her to the 
trustee, but provision was specifically made in the 
assignment for the transfer of the stock to the trus¬ 
tee on the books of the Park Lane Hotel Company. 
See Bdkewell et al. v. Clemens, 190 S. W. 2d (]^Io.) 
912. The certificates of stock are merely evidence of 
defendant’s interest in the corporation and do not 
constitute the interest itself. Therefore, there is no 
requirement of their actual delivery in ordei to 
validly assign ownership of the stock. 

“Defendant also contends that the trust must fail 
for lack of consideration. This contention musi; be 
denied, inasmuch as voluntary trusts need no |3on- 
sideration where all of the other elements of the trust 
are present. Dye v. Dye, 39 S. E. 2d (W. Va.) 98. 

“Por the reasons stated, defendants motion for 
summary judgment on the ground that a valid trust 
was not created in 1931 must he overruled. (Itslics 
supplied). 

I 

On the point of laches, the Court held: (App. p. l^A) 

“When defendant’s answer is filed, it is possible 
facts may be alleged and proved which will defeat 
plaintiff’s claim of a valid trust. 

“In such event the defense of laches will not have 
to be decided. On the other hand, if after answe;* is 

^ This was prior to amendment of Federal Rules of Civil Prwe- 
dure on March 19,1948. 
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filed the trust is established and the defense of laches 
is required to be decided, the answer may allege facts 
not now before the Court which will have a material 
bearing on the question/^ 

The Motions for Summary Judgment were then both 
overruled. 

Thereafter, the defendant, below, filed her Answer to 
the Complaint. 

In the Answer, it is admitted that the Trust Instrument 
was signed on Februaiy’ 11, 1931, the Answer stating: 

“The alleged trust agreement was, for the first 
time, then presented to defendant for her signature. 
* • * She depended solely on the advice and instruc¬ 
tions of her said husband and father in signing papers 
presented to her by either of them. • • • Depending 
solely on the representations, advice and instructions 
of her father, defendant signed her name and ac¬ 
knowledged her signature to the said alleged trust 
agreement. ’ ’ App. p. 6A) 

The Answer again states that the stock certificate was 
not transferred to the trustee and that after death of 
her father (trustee), she “repudiated’’ the trust by writ¬ 
ten statements to the appellant made in her behalf by 
her attornevs. 

The Answer further raises as a defense the “three- 
year statute of limitations. ’ ’ (App. p. 8A). 

The Answer does not: 

1. Charge “Fraud” by any person and particularly 
no charge of “Fraud” is made against Harry Wardman 
(father and trustee). 

2. “Laches” as such is not pleaded as a defense. 

3. The Answer contains neither asserted facts nor 
conditions, which, if proven, would support a defense of 
“Laches,” such as: 


A. Change of conditions or situation since death of 
Trustee. 

B. Or rights created in third parties since death of 
Trustee. 

C. Or that the defendant will be injured or prejudiced 
by appointment of a successor trustee. 

APPELLANT’S POINTS 

Point 1 

A trust will not be permitted to fail for want of a 
trustee. The Court erred in not appointing a successor 
trustee. 

Point 2 

An irrevocable trust cannot be repudiated and declara¬ 
tions in derogation of a trust are inadmissible. The C/Ourt 
erred in admitting Defendant’s Exhibits 8-A to ill- A, 
inclusive (App. p. 68A to 70A, inclusive), letters written 
by appellee after death of trustee purporting to ijOpu- 
diate the trust. 

Point 3 

The appellee did not in fact repudiate the trust, 
munication to a co-benficiary is not a repudiation. 

Court erred in failing to find that the trust was not 
diated. 

Point 4 

The appellee has not by either plea or proof 
the existence of the elements of laches. The 
nine years to commence an action for a successor 
without more, is not laches and the Court erred 
deciding. 
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SUMMARY OF ARGUMENT 

Point 1 

A certificate of stock is merely evidence of an interest 
in a corporation and actual delivery is not necessary to 
a valid assignment of ownership. 

The delivery to the trustee by settlor of the executed 
notarized and sealed trust instrument transferred to the 
trustee the settlor’s rights in the trust res. 

The trust will not be permitted to fail for want of a 
trustee. 

Point 2 

An irrevocable trust cannot be repudiated by settlor; 
not even by all vested beneficiaries, in derrogation of 
contingent interests of unborn beneficiaries. 

The Court erred in admitting documents purporting to 
repudiate the trust; such documents are inadmissible. 

Point 3 

Appellant’s statements that she was not “aware” of a 
trust or “I haven’t made up my mind yet” are not in 
fact repudiations when made by a settlor-beneficiary to a 
co-beneficiary. 

Point 4 

Laches as a defense must be asserted and the facts of 
record must show prejudice to defendant if plaintiff is 
allowed to prevail. Where defendant has enjoyed all the 
income from trust property she has been “enriched” not 
“harmed” by plaintiff’s delay of nine years to proceed 
for appointment of a successor trustee. 

Delay alone is not sufficient to support a plea of laches. 
There must be changed circumstances shown by defendant 
resulting from the delay. 
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ARGUMENT 1 

Point 1 j 

The Court Erred in Not Appointing a Successor Trustee. 

A trust cannot fail for want of a trustee. The Court 
will appoint a trustee. Adams v. Adams, 21 Wall. 185, 
22 L. Ed. 504. 

A trust valid at its inception is never permitted to fail 
for lack of a trustee. Peter v. Beverly, 35 U. S. 532, 
9 L. Ed. 522. 

The appellant asserts that as a matter of law, the irre¬ 
vocable triost was completely established and the trust 
res was delivered to the trustee and trust was accepted 
by the trustee onFebruary 11,1931. 

The Court in its “Opinion” determines (App. p. 15A): 

“T/ie instrument was executed by the defendant, 
Alice Wardman Rheem Millholland, under seal, and 
provided that she irrevocably assigned, sold, trkns- 
ferred and delivered to the trustee, Harry Wardrtmn, 
certain shares of stock, to have and to hold the same 
in trust. The res of the trust consisted of 13]550 
ordinary shares of one pound each of Park L^ne 
Hotel, Ltd. of London, England. • • • The trustee, 
who was the father of the plaintiff and the defendant, 
accepted the trust and agreed to execute the same 
according to its terms and conditions by a writing 
under seal, which also acknowledged receipt by him 
of all defendant's right, title and interest in and to 
the property named in the trust agreement. The]in¬ 
strument also provided for notification to the Park 
Lane Hotel, Ltd. of the transfer of stock standing 
in the defendant's name.” (Italics supplied) 

Chief Justice Bolitha J. Laws in his “Memorandum” 
filed in this cause when the Court considered the Motion 
for Summary Judgment, also determined that the trjist 
was validly created (App. p. 12A): 
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“Defendant makes the contentions, first, that a 
trust was not validly created; • • • 

“As to the first point, defendant’s position is that 
until the certificates of the shares of stock constitut¬ 
ing the res of the proposed trust had been endorsed 
on their back and delivered to the trustee, and fur¬ 
ther until a transfer of the certificates had been made 
on the books of the Corporation, the trust remained 
executory and unenforceable. The record shows the 
certificates were not endorsed on their back and their 
transfer was not made on the books of the corpora¬ 
tion. There is a dispute as to whether they were 
delivered to the trustee. In the absence of a statute 
requiring transfers of stock to be made in a specified 
manner, the requirements usually made by corpora¬ 
tions for assignments by endorsement on the back 
of the certificates and by transfer on the books of 
the corporation are solely for the protection of the 
corporation and innocent third parties, and an as¬ 
signment made without compliance vdth the require¬ 
ments is valid between transferor and transferee. 
Dvlin V. Commissioner of Internal Revenue, 70 Fed. 
2d 828; National Safe Deposit Savings and Trust 
Company v. Eihbs, 32 App. D. C. 459, 470. No statu¬ 
tory requirement governing the form of transfer of 
stock has been found to have been in effect in 1931, 
when the present trust agreement was made. More¬ 
over, defendant took all the necessaiy^ steps to effect 
a valid transfer of the stock. Not only was there a 
formal assignment under seal by her to the trustee, 
but provision was specifically made in the assignment 
for the transfer of the stock to the trustee on the 
books of the Park Lane Hotel Company. See Bake- 
well et al. v. Clemens, 190 S. W. 2d (Mo.) 912. The 
certificates of stock are merely evidence of defend¬ 
ant’s interest in the corporation and do not consti¬ 
tute the interest itself. Therefore there is no re¬ 
quirement of their actual delivery in order to validly 
assign ownership of the stock.” 

A certificate of stock is merely the paper representative 
of an incorporeal right of a shareholder. It is nothing 
more than the symbol of paper evidence of a proprietary 
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right. The certificate 'neither constitutes nor is it v^ces- 
sary to the right of the shareholder. It is only evidence 
of title. Thompson on Corporations, 2d Ed. Vol. 4, See. 
3455 and cases cited in footnote. 

The certificate itself transfers nothing from the corpo¬ 
ration to the stockholder, but only affords him evidence 
of his right. See Connor v. HUlier, 11 Rich. (S. C.) 193. 

It is held not essential that the certificate be endorsed 
or transferred on books of the corporation to be an (Effec¬ 
tive gift. See: Grissom v. Steinberger (C. C. A. - 4th) 
10 Fed. (2d) 764. 

The validity of a transfer between donor and donee is 
not affected by failure to assign and transfer the certi^cate 
on the books of the corporation. Dulin v. Com. of Int. 
Rev., 70 Fed. (2d) 828. 

The provision on a certificate of stock that it shalll be 
transferable only on the books by the owner oi| his 
attorney on surrender of the certificate is for the security 
of the corporation alone. 

See: Natd. Safe Deposit v. Hibbs, 32 App. D. C. 459, 
aff U 32 S. Ct. 818,57 L. Ed. 124. 

By its terms, the trust herein is “irrevocable” and con¬ 
tains a notice to the Park Lane Hotel, Ltd. that the 
settlor had irrevocably assigned and transferred the share 
capital standing in her name to the trustee.^ The appellant 
notified the Park Lane Hotel, Ltd. that the trust had been 
established. (App. p. 63A, PI. Ex. 2) 

The appellant urges, therefore, as a matter of law that 
there was a completed transfer from the settlor to the 
trustee on February 11, 1931, of all her right, title and 

3 PI. Ex. 1, App. 62A— 

“I hereby notify Park Lane Hotel, Ltd. I have irrevocably as¬ 
signed and transferred the share capital standing in my nanpe to 
Harry Wardman, as Trustee for the purposes as above set out." 
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interest in the 13,500 shares. As between settlor and 
trustee, the deed of transfer in the trust instrument of 
February 11, 1931, is complete and irrevocable as to rights 
created in beneficiaries. 

On February 11, 1931, the settlor (defendant) did trans¬ 
fer to the trustee the 13,500 shares of capital stock of 
Park Lane Hotel, Ltd. standing in her name. 

Point 2 

The Court Erred in Failing to Find That the Trust Was 
Irrevocable and Could Not be Repudiated or Revoked 
by the Settlor Defendant and in Admitting Defend¬ 
ant’s Ex. No. 8A to llA Inclusive. 

The trust, by its terms, is irrevocable. (See footnote 
(3), also App. p. 61 A.) 

It has been held that where a trust is once established, 
settlor’s declaration in derogation of trust is inadmissible. 
Ellicott V. Gordon, 70 Fed. (2d) 9. 

Subsequent to the creation of the trust, the acts or 
declaration of the settlor are inadmissible in derogation 
of the title of beneficiaries. Burger v. First Trust Com¬ 
pany, 103 Fed. (2d) 260. 

Trust held not revocable by all living beneficiaries in 
derogation of contingent interest of unborn beneficiaries. 
Hurt V. Gilmer, 59 App. D. C. 282, 40 Fed. (2d) 794. 

Further, as a matter of law, the defendant is without 
power, either alone or in conjunction with any person, 
to abrogate the trust. Therefore, any attempted repudia¬ 
tion in 1938 by the settlor-appellee was not effective, most 
certainly not in an equitable action such as this. 

Eschen v. Steers, 10 Fed. (2d) 739. 

Stoehr V. Miller, 296 Fed. 414. 

Hurt V. Gilmer, 40 Fed. (2d) 794, 59 App. D. C. 282. 
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The appellant submits: 

1. THAT THE TRUST WAS COMPLETELY CRE¬ 
ATED FEBRUARY 11,1931, AND 

2. ACCEPTED BY THE TRUSTEE. 

3. DELIVERY OF TRUST INSTRUMENT TO TEE 

TRUSTEE WAS SUFFICIENT, WITHOUT MORi, TO 
TRANSFER TO TEE TRUSTEE THE INTEREsIt OF 
THE SETTLOR-APPELLEE IN TRUST RES, THE 
13,550 SHARES OF CORPORATE STOCK, FI¬ 

NALLY, 

4. THE TRUST, BY ITS TERMS, WAS IRREVO¬ 
CABLE, AND 1 

5. THE SETTLOR WAS WITHOUT POWE^ TO 

“REPUDIATE” THE TRUST IN 1938. j 

6. CERTAINLY A STATEMENT FROM THE SET¬ 
TLOR TO A CO-BENEFICIARY IS NOT A REPUDIA¬ 
TION OF AN IRREVOCABLE TRUST. 

The appellant respectfully asserts that the settlor-ajppel- 
lee is and was without legal power to revoke an “irrevoc¬ 
able trust” (cases cited supra) and that in any event, 
what she stated was no more than a “refusal” to account 
to a co-beneficiary. An accounting by the co-beneficdary 
has not been requested and in any event would b (3 on 
demand of a trustee only. 

The appellee relies upon the letters sent by her counsel 
in 1938 to Mrs. Naselli’s counsel as a “repudiation” but 
as the Court below stated, when the letters were admitted 
(over objection). 

Regarding defendant's Ex. 8-A (App. p. 51A), the Court 

said App. p. 551A: I 

1 

Mr. Daubin: “I object to the receipt of this docurjient 
in evidence. This is a letter from the defendant a])pa- 
rently to an attorney for a co-beneficiary, the other life 
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tenant, attempting to repudiate or at least state she is 
not aware of any existing trust. 

App. p. 52A: 

“I contend, as a matter of law that, as between the 
life tenants and particularly when one of those life ten¬ 
ants is a settlor, the settlor’s later repudiation of an ir¬ 
revocable trust is not admissible in derogation of title that 
she has already established. ’ ’ 

THE COURT: ‘‘She is not repudiating anything. She 
says she doesn’t even know of it.” 

Mr. Burnett: “The next three exhibits, if the Court 
please. Defendant’s Exhibits 9, 10 and 11, constitute cor¬ 
respondence between Mr. Paul Lesh, representing the de¬ 
fendant here, and Mr. Donaldson, representing the plain¬ 
tiff, and I offer them to show that there was a rejection 
of this demand for claims on the alleged trust.” 

Mr. Daubin: “As to these documents, I make the same 
objection; that if it is an attempt to repudiate this trust, 
this defendant cannot repudiate an established trust. The 
documents, however, use the "word “aware” again and 
also the document denies that my client has a right of 
action for an accounting, directly against her. She is 
probably correct as to that.” 

The Court: “They may be admitted. Your objection 
is noted and, just for the purpose of showing, there was 
a communication between the attorney for the plaintiff 
and the attorney for the defendant.” 

Mr. Daubin: ‘ ‘ That is all it amounts to. ’ ’ 

The Court: “No suit had been brought. ’’ 

Mr. Daubin: “ Not at that time, no. ” 

Even though the Court admitted these documents for a 
stated limited purpose, they should not have been admitted 
in an any event. (See cases cited, supra) 
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Point 3 

The Court Erred in Failing to Find That the Trust Was 
Not Repudiated or Revoked by the Settlor Defendant. 

Regardless of the strict rule of law, as stated above 
in Point 2 above, namely, that the settlor-appellee could 
not repudiate the trust—she did not, in fact, repudiate 
the trust. 

Mrs. Millholland (defendant-settlor) testified that Mrs. 
Naselli (appellant) together with her husband confc^rred 
with her after the death of Harry Wardman relative to 
this trust. 

App. p. 50A, direct testimony, Mrs. Millholland: 

‘‘She asked me what I intended to do about it and I 
said, ‘I haven’t made up my mind yet but I am going to 
go to someone who can give me the very best counsel 
possible.’ ” 

App. p. 55A, cross-examination of Mrs. Millholland : 

By Mr. Daubin: 

“Q. And you attended that business meeting. At that 
time, do I understand you to say that the plaintiff s^oke 
to you about this trust? A. Yes. 

“Q. And did you say to her, ‘I don’t know what I will 
do about it’? A. No. I said, ‘I don’t know what you 
are talking about.’ ” 

App. p. 56A— 

“Q. ‘I don’t know what you are talking about.’ But 
later on, when the plaintiff and her husband came to 3 '’our 
apartment and talked to you about it and showed you 
the document, you said you didn’t know what you would 
do about it? A. She showed it to me the first time and 
I looked at it the first time in her own house, in her 
mother’s house. She showed me the paper and I looked 
at it. I 
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“Q. And then later on, Count Naselli and Mrs. Naselli, 
the plaintiff and her husband, called, in your apartment? 
A.. Yes. 

“Q. And talked to you again about it? A. Yes. 

‘‘Q. And at that time did you tell them you didn’t 
know what you would do about it? A. I told them I had 
not made up my mind. 

“Q. That you had not made up your mind what you 
were going to do about it? A. Yes. 

“Q. There were several courses in your mind that you 
were going to follow concerning this trust document, were 
there? A. There might have been, yes. 

‘‘Q. Several courses? A. Yes. 

“Q. Some courses that you were going to take in re¬ 
gard to this document which .would be mutually exclusive 
of the other? A. Yes.” 

Mrs. Naselli, the plaintiff, testified concerning the con¬ 
versation as follows: 

App. p. 35A, direct testimony of Mrs. Naselli (concern¬ 
ing her conference with the settlor): 

“Q. Did you have a copy of the agreement there? A. 
Yes. 

“Q. Did you show it to Mrs. Millholland? A. Yes. 

‘*Q. And she looked at it? A. Yes. 

“Q. She read it, did she? A. Yes.” 

App. p. 36A— 

“Q. And after Mrs. Millholland had the paper in her 
hand, what did she say? A. She said that she would have 
to think it over, and she would let me know. ” 

Therefore, it is submitted, that as a matter of law, 
Mrs. Millholland did not ‘^repudiate” the trust in her 
conversation with Mrs. Naselli. ( See above testimony 
quoted). 
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Point 4 

The appellee has not by either plea or proof shown the 
existence of the elements of laches. The failure of nine 
years to commence an action for a successor trustee, mth- 
out more, is not laches and the Court erred in so deciding. 

The Court erred in failing to find that neither the 
Statute of Limitations nor Laches barred the plaintiff 
from the relief prayed for in complaint. 

The Court erred in finding that Laches barred the plain¬ 
tiff from the relief prayed for in complaint. (Apj). p. 
22A) 

The ultimate question before this Court is: 

Will a Court permit an irrevocable trust to fail on the 
basis of a delay of nine years by a co-beneficiary to <5om- 
mence an action for appointment of a successor trustee? 


It must be remembered that the settlor-appellee neither 
pleads nor has she proven any change of position iiJ re¬ 
liance on the delay in appointment of a successor trustee. 


As a matter of fact, the settlor-appellee admits pat 
she has been the one enriched by the delay, not harmed. 
She has collected all of the income and used it for her 
personal benefit. (App. p. 554A, 55A, testimony of Mrs. 
Millholland). 

Certainly the act in 1936 of the trustee in delivering 
the certificate of stock to the settlor cannot terminate 
the trust. 

A valid vested estate in trust cannot lapse or became 
forfeited by any misconduct of trustee. Girard v. City of 
PhUadelphia, 74 TJ. S. 1,7 Wall 1,19 L. Ed. 53. 

Neither can the delay of nine years to apply for a suc¬ 
cessor trustee forfeit the vested rights of the appellan):. 

The appellee first caused these rights to vest in apiel- 
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lant by the appellee own positive act on February 11, 
1931 when, as stated in appellee ^s own words: 

Depending solely on the representations, advice 
and instructions of her said father, defendant signed 
her name and acknowledged her signature to the said 
alleged trust agreement/^ (App. p. 7A). 

The settlor-appellee first owned Wardman Park Hotel 
capital stock, which she had received as a gift from her 
father, and later when he asked her, she exchanged this 
for 20,000 shares of Park Lane Hotel, Ltd. capital stock. 
(App. p. 54A) 

Later, she made available to her father, upon his re¬ 
quest, 6,450 shares of Park Lane Hotel, Ltd. capital stock. 
(App. p. 64A) 

Finally, when he “represented, advised and instructed 
her”, she executed under her solemn seal and with her 
signature notarized, the trust instrument. (PL Ex. 1, App. 
p. 61A) 

The trustee (father) died in 1938 and the appellee there¬ 
after informed the Park Lane Hotel, Ltd. of the transfer 
intrust. (PI. Ex. App. p. 63A). 

Now the settlor-appellee, who received the Wardman 
Park Hotel as a gift from her father, who always fol¬ 
lowed his instructions and advice and who later trans¬ 
ferred the Wardman Park stock for Park Lane stock, 
and still later transferred a part of Park Lane stock 
back to her father, and who finally “on his advice” trans¬ 
ferred the balance of the Park Lane stock to her father 
“in trust” for the equal benefit of herself and her half- 
sister, and who has been “enriched” by the personal use 
of all the income from the stock so placed in trust—^now 
this settlor-appellee of this irrevocable trust complains, 
that, she would he injured aud prejudiced” if a successor 
trustee is now appointed. 
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Let us consider what would have been the situation in 
1938 immediately after the death of the trustee. Sui)pose 
the appellant had in 1938 commenced this action for a 
successor trustee—‘‘laches^’ would not have been j 
fense then. 

So, how can it be a defense in 1947 when, since 
the settlor-appellee has merely been enriched by th 
lay—the elements of laches are neither pleaded nor pi 
and the opinion of the Court makes no findings of ( 
ence of elements of laches. 

Courts should be slow in applying the doctrine of L 
when the particular circumstances of the case would 
to render it desirable that the defendant should 

^‘meet the case upon its merits.’^ Bryan v. h 
134 U. S. 126. 

The Supreme Court of the United States has held that 
changed circumstances must be shown by defendant as a 
basis of laches. If prejudice will not be occasioned to 
the defendant as a result of the assertion of the complain¬ 
ant's rights, laches is not predicable of delay attending 
the commencement of suit. Munter v. Weil Corset Co., 
261U. S. 276,67 L. Ed. 652,43 S. Ct. 347. 

Unless the non-action of plaintiff operated to change 
the defendant or induce the defendant to change her posi¬ 
tion, there is no necessary estoppel arising from mere 
lapse of time. North Pac. R. R. Co. v. Boyd, 228 L . S. 
482,57 L. Ed. 931,33 S. Ct. 554. 

‘^It is not necessary to multiply cases. They all 
proceed upon the theory that laches is not, like limi¬ 
tations, a mere matter of time; but principally a 
question of the inequity of permitting the claim tq be 
enforced,—an inequity founded upon some change in 
the condition or relations of the property or the ] par¬ 
ties. 

The reason upon which the rule is based is not 
alone the lapse of time during which neglect to en¬ 
force the right existed, hut the changes of conditions 
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which may have arisen during the period when there 
has been neglect. In other words, where a court of 
equity finds that the posUion of the parties has so 
changed that equitable relief cannot he afforded with¬ 
out doing injustice, or that the intervening rights of 
third persons may be destroyed or seriously im¬ 
paired, it will not exert its equitable powers in order 
to save one from the consequences of his own neglect/’ 

See John M. Ward v. Moses H. Shernum, 192 U. S. 
168, 48 L. Ed. 391, 24 S. Ct 227. (Italics supplied) 

‘ ‘ The third of the constituents of laches is injury or 
prejudice to the defendant in the event relief is granted 
to the complainant. A correct statement is that the 
doctrine of stale demand applies only where, be¬ 
cause of lapse of time 

‘it would be inequitable to allow a party to en¬ 
force his legal rights^ ” 

Keller v. Harrison, 151 Iowa 320. (Italics supplied) 
The appellant asserts that: 

1— The settlor intended and did completely execute 
and deliver on February 11, 1931, an expressed inter 
vivas trust in 

13,550 shares of Park Lane Hotel, Ltd. capital 
stock then standing in her name on the books of the 
company— 

reserving to herself for life one-half of the income. 

2— The trust was evidenced by a deed in trust and 
assignment executed under seal and delivered to and 
accepted by the trustee on February 11, 1931. The 
trust by its terms was made irrevocable by the settlor, 
and at law cannot be abrogated by her either alone 
or with all the life beneficiaries, since unborn bene¬ 
ficiaries are named as ultimate distributees of the 
corpus. 

3— The trust by its terms provided for notice to 
Park Lane Hotel, Ltd. that tibe shares standing in 
name of the settlor on the company books had been 
assigned and delivered to the trustee. 

4— The appellant herein notified the Park Lane 
Hotel, Ltd. in 1940 of the creation of the trust and 
the assignment by the settlor of her shares to the 
trustee to be thereafter held by him under the trust. 


Therefore, on February 11, 1931, the trust was estab¬ 
lished and the company has been put on notice, at least 
not later than 1940, that the shares of Alice Rheem (now 
MillhoUand) were held by the trustee. 

The appellee (settlor) urges the Court to bar the appel¬ 
lant from having the Court, in a proceeding in the njature 
of equity, appointing a successor trustee, the former trus¬ 
tee having died. 

It is submitted that, the trust having been established 
in 1931 and the company having been notified, the](i the 
appellant has a right to ask the Court to appoinjfc the 
successor trustee; and also that the appellee-settlor is 
without power to repudiate the trust or to invoke laches. 

What harm would the appellee sutler now any more 
than if a successor trustee had been appointed in 1938 
immediately after the death of the trustee? 

The appellee alleges she has the certificate and has re¬ 
ceived and kept the income. She has merely had a bemefit 
or enrichment at the expense of the other life tenant, the 
appellant. 

Where is her irreparable injury, or wherein will she 
be prejudiced by the Court appointing a trustee so that 
the trust will not fail? 


CONCLUSION 

The Court below in deciding the case on a question of 
“laches’^ first determined that a valid trust was created 
with rights existing in the beneficiaries. Therefore, ^ince 
the trust by its terms is irrevocable and the settlor is 'v^th- 
out power by the terms of trust to revoke, then the Court 
below, by its use of the doctrine of “laches^* would acijom- 
plish what the settlor expressly stated could not be done— 
revoke the trust. 
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The appellant urges: 

1. The trust was validly created on February 11, 1931 
and the trustee acquired all the right, title and interest of 
the settlor in the trust res, the 13,550 shares of stock. 

2. After death of trustee in 1938, the settlor-appellee 
was without legal power to revoke the trust. 

This is so, because the trust by its terms is irrevocable, 
and as stated in Hurt v. Gilmer, 59 App. D. C. 282, 40 F. 
(2d) 794, this Court has held that a trust is not revocable, 
even though all living beneficiaries may desire, in deroga¬ 
tion of contingent interest of unborn beneficiaries. 

3. The settlor on the facts did not repudiate the trust. 

4. The trustee’s act in 1936 of a delivery to settlor 
of a stock certificate could not break the trust, validly 
created in 1931. 

5. The appellant notified Park Lane Hotel, Ltd. in 1940 
that the shares of stock were placed in trust. 

6. The settlor-appellee has shown no facts to support 
laches. 

7. The settlor-appellee has not been injured; she has 
merely been enriched with the income from the shares of 
stock. 

8. The Court should not permit a trust to fail for 
want of a trustee. 

9. Laches does not bar the appellant from relief. 

That the judgment of the Court below should be re¬ 
versed is 

Kespectfully submitted, 

Meredith M. Daubin, 

Attorney for Appellant, 
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102 Filed Sep 16 1947 Charles E. Stewart, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Helen Wardman Naselli 
Maple Brook Farm 
Sargeantsville, New Jersey 

Plaintiff 

vs 

Alice Wardman Rheem Millholland 
2715 Cortland Place, N. W. 

Washington, D. C. 

Defendant 

Civil Action 
File No. 3726-’47 

Filed Sep 16 1947 Charles E. Stewart, Clerk 

• Complaint for Appointment of Tricstee of Expressed 
Trust as Successor to Former Trustee, 

Now Deceased 

The complaint of Helen Wardman Naselli, plaintiff in 
the above entitled cause, shows unto the Court as follows: 

1— This is an action for the appointment of a trustee 
for an expressed trust, the trustee appointed in the trust 
instrument having died, and the trust instrument not nam¬ 
ing a successor trustee. 

2— That the plaintiff, Helen Wardman Naselli, an adult, 
is a citizen of The United States of America and a resident 
of the State of New Jersey and is a daughter of the late 
Harry Wardman. She was known as Helen Wardman in 
February, 1931. 


* Attached to this complaint is a document (Living Trust) which 
was introduced in evidence as plaintiff’s exhibit 1 and is printed as 
such infra at p. 
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3— That the defendant, Alice Wardman Rheem Millhol- 
land, an adult, is a citizen of The United States of Arierica 
and a resident of the District of Columbia and is a daugh¬ 
ter of the late Harry Wardman. She was known as Alice 
Rheem in February, 1931. 

4— That Harry Wardman, bv an instrument dated Feb- 
ruary 11, 1931, on that day was appointed a trustee of an 
expressed trust, he accepted the trust in writing, of which 
trust the plaintiff is a named beneficiary. Said instrument 
is entitled “Living Trust, Alice Rheem to Harry Ward- 
man, Trustee, for Benefit of Alice Rheem and JEolen 

Wardman”, a copy of which is attached. Said in- 
103 strument was signed, sealed and delivered, an'^ the 
trust accepted in writing by Harry Wardm4n on 
February 11, 1931, in the District of Columbia, at which 
time all the parties thereto, including the beneficiaries 
named therein, were residents of and domiciled in the 
District of Columbia. The instrument makes no appoint¬ 
ment of a successor trustee in the event of the death of 
Harry Wardman. The defendant is a named benefipiary 
of the trust. 

5— That Harry Wardman died March 18, 1938. 

6— There is now no trustee authorized to act as trustee 
for the trust created by the aforementioned instrument 
dated February 11,1931. 

A successor trustee to Harry Wardman as trustee has 
not been appointed. 

7— That the plaintiff is advised and therefore avers that 
as a beneficiarv of the aforementioned trust she isl en- 
titled to ask this Court to appoint a trustee in the ])lace 
of and as successor to Harry Wardman, the former trustee 
of the trust, since the trust instrument does not appo nt a 
successor trustee for Harry Wardman, now deceased. 

WHEREFORE, the premises considered, plaintiff 
prays; 

1)—That a writ of summons issue out of this Honorable 
Court directed to the defendant, Alice Wardman Rheem 
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Millhclland, commanding the said defendant to appear 
herein by a day certain to be named therein and to answer 
the exigencies of this complaint. 

2) —That in case the summons directed against the said 
defendant should be returned not to be found because the 
defendant is either a non-resident of the District of Co¬ 
lumbia or is absent therefrom, that an order of publica¬ 
tion be directed to issue against said defendant. 

3) —That this Court appoint a trustee for the trust 
created by the instrument entitled “Living Trust, Alice 

Wardman to Harry Wardman, Trustee for Benefit 
104 of Alice Rheem and Helen Wardman’’ with all the 
rights, powers and duties as granted in the afore¬ 
mentioned trust instrument and with powers, rights and 
duties as follow’s: 

To hold, manage, sell, invest, and reinvest the trust prop¬ 
erty and collect the income therefrom as he shall deem 
best in his uncontrolled discretion; 

To pay the net income at such period or periods as he 
shall deem practicable, one-half to Helen Wardman Naselli, 
one-half to Alice Wardman Rheem Millholland; 

To distribute one-half of the property forming the trust 
estate to the natural heirs of Alice Wardman Rheem Mill- 
holland at her death and one-half of the property forming 
the trust estate to the natural heirs of Helen Wardman 
Naselli at her death. 

4) —That plaintiff may have such other and further re¬ 
lief as the exigencies of the case may seem to require, 
and to the Court may appear meet and proper. 

/s/ Helen Wardman Naselli 
Helen Wardman Naselli 

/s/ Meredith M. Daubin 
Meredith M. Daubin 
Munsey Building 
Washington, D. C. 

^fetropolitan 3535, 

Attorney for Plaintiff 
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Filed Mar 12 1948 Harry M. Hull, Clerk 


Anszcer 
First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1, 2, 3, 4, 5, and 6. The allegations of paragraphs 1, 2, 
3, 4, 5 and 6 of the complaint are admitted, except as quali¬ 
fied or denied in the Third Defense of this Answer. 

7. The allegations of Paragraph 7 of the complaint are 
denied. 


Third Defense | 

For several years prior to 1929, the defendant wis the 
owner of certain shares of stock in the Wardman I Park 
Hotel in this District, for which a certificate had| been 


issued in her name. On or about October 6, 192^, de¬ 
fendant’s father, Harry Wardman, suggested that dejfend- 
ant trade said shares of stock for 20,000 shares of stock 
in the Park Lane Hotel, Limited, which were owned by 
and in the name of said Wardman. On the last said date 
said Wardman gave defendant a written memorandum 
stating that he held 20,000 shares in the Park Lane Hotel 
Limited for this defendant, the same being recorded i;i the 
name of said Wardman and to be transferred to this de¬ 
fendant in exchange for said Wardman Park Hotel 
stock. 

129 Soon thereafter said Wardman requested the loan 
of 6666 shares of the said stock of the said tark 
Lane Hotel Limited, the same to be used by said Wardman 
as collateral on a personal loan of $80,000.00. On October 
2.5, 1929, said Wardman gave defendant a written m<jmo- 
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randum confirming his verbal promise to secure the de¬ 
fendant for the loan of said stock. At the same time, said 
Wardman gave to defendant a demand, collateral note exe¬ 
cuted by 'VVardman Corporation, endorsed by said Ward- 
man and in the sum of $80,000.00. 

On both of the last two occasions, the certificate for the 
shares of stock in the Park Lane Hotel Limited had not 
been transferred to defendant. 

On April 10, 1930, said Wardman executed a transfer 
of 1.3,550 shares of stock in the said Park Lane Hotel 
Limited and the same was forwarded to the London Office 
of said corporation. The date when such assignment 
reached said offices is unknown to this defendant. There¬ 
after, the exact date being unknown to the defendant, said 
13,550 shares of stock w^ere transferred to the name of this 
defendant on the books of that corporation as of the date 
of said transfer. What occurred to the 6,450 shares of 
said stock, wdiich together wfith said 13,550 shares would 
have totaled 20,000 shares, this defendant was not advised 
and does not now’ know\ Said note for $80,000.00 is still 
held by this defendant and is unpaid. The reason defend¬ 
ant did not receive 13,334 shares of said stock is unknown 
to defendant. 

In the years 1928 to 1931, inclusive, and thereafter, both 
the husband and said father of defendant were in financial 
difficulty and defendant signed many papers for each of 
them, of w’hich she has no independent recollection. On 
or about February 11, 1931, said Wardman told defendant 
that he wranted her to come to his office to execute a 
130 paper in order that he might raise some money. 

The said alleged trust agreement was, for the first 
time, then presented to defendant for her signature. De¬ 
fendant then had no business experience. She depended 
solely on the advice and instructions of her said husband 
and father in signing papers presented to her by either 
of them. She did not read the said alleged trust agree¬ 
ment of February 11, 1931 and was not made acquainted 





with the contents thereof. She was not given a j copy 
thereof. She did not know and was not told of the I legal 
effect and the meaning thereof. Depending solely o!n the 
representations, advice and instructions of her said father, 
defendant signed her name and acknowledged her signa¬ 
ture to said alleged trust agreement. 

From the date of said alleged trust agreement t(3 the 
date hereof the terms of said trust agreement wer(j not 
enforced nor carried out. To the contrary, said Wardman 
continued to advise this defendant that she was the sole 
owner of said stock. On November 10, 1936, said TT’ard- 
man wrote to the managing director of said Park Lane 
Hotel Limited and requested that a certificate for 18,550 
shares of stock be issued by said corporation to this de¬ 
fendant, On November 17, 1936, said certificate for | said 
shares of stock was mailed to said Wardman from Loijidon, 
England. Shortly after the receipt thereof by said ’^ard- 
man in this District, the same was turned over to this 
defendant by said Wardman. This defendant has retained 
possession of the same since said time. 

Shortly after the said death of said Wardman, the plain¬ 
tiff advised defendant of the existence of said alleged 
trust agreement and demanded that defendant comply With 
the terms thereof. This, the defendant refused to do 
and she thereupon repudiated said alleged trust ap^ree- 
ment. Thereafter, plaintiff placed said claim in the hands 
of her attorney, R. Golden Donaldson, Esquire, who, on 
March 29, 1939, made demand on defendant re- 
131 specting said alleged trust agreement. This| de¬ 
fendant placed her case in the hands of her attorney, 
Paul E. Lesh, Esquire, who, on behalf of this defendant, 
denied all claims of the plaintiff under said alleged trust 
agreement and repudiated the same as late as June 15, 
1938. Since last said date, both said Donaldson and said 
Lesh have departed this life. 

The defendant is now without benefit of the testimony 
of her said father and of said attorneys. 
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Since the execution of said alleged trust agreement and 
since said denials and repudiations of said claim, this 
plaintitf has done nothing to enforce the same and this 
defendant has been prejudiced thereby both financially 
and in the loss of said three persons as witnesses on her 
behalf. 

Fourth Defense 

The right of action set forth in the complaint did not 
accrue within three years next before the commencement 
of this action. 

LEONARD A. BLOCK, 
Woodward Building, 
BAUMAN & BURNETT, 

600 F Street, N. W., 
Washington 4, D. C., 

Attorneys for Defendant, 

By /s/ John H. Burnett 
John H. Burnett 
• • • • 

Points and Authorities in Support 
of Motion for Summary Judgment 

R. 108-114 
Points 1, 2 and 3 
The Claim of Plaintiff is Based 
Upon an Alleged Trust Which 
Is Void and of No Effect 

It appears by the complaint and the aflSdavit of the de¬ 
fendant herein that defendant was the settlor of the alleged 
trust sued upon. It also appears thereby that the de¬ 
fendant, at one time, evidently intended to create an ex¬ 
press, voluntary trust for the benefit of plaintiff. (Any 
trust having no consideration therefor is a voluntary trust. 
Brannock v. Magoon, 141 Mo. App. 316, post.) Neither 
defendant nor her father, Harr\’ Wardman, who was named 


trustee in said paper writing dated February 11,1931, ever 
notified said corporation of the execution of said instru¬ 
ment. The defendant has held said certificate of stock, 
the res of said alleged trust, continuously since the execu¬ 
tion of said instrument, has never set over, assigned, pans- 
ferred or delivered said stock to said named trustee). To 
the contrary, the defendant has retained ownershix>, has 
exercised exclusive control thereof, and has collected the 
dividends thereof for her own use and purposes, even 
after 1938, when plaintiff demanded compliance wit|h the 
terms of said paper writing. 

It follows that no trust was ever created. 

The legal title to the res of the alleged trust has a'ways 
remained in the defendant. It was never placed i;i the 
name of said trustee. The res, being a certificate for 
shares of stock in a corporation, it was necessary that 
defendant execute a valid transfer form of said certipcate 
to said named trustee before the legal title could or \;rould 
vest in the latter. That never occurred. 

(Hereafter follows citations and argument) 

Points 4 and 5 

Tli^ Settlor Repudiated the Alleged Trust. 

The Statute of Limitations Has Rwu. 

As appears by the correspondence of the attorneys for 
the plaintiff and defendant in 1938, (Exhibits A to E) the 
defendant repudiated the alleged trust, with noticje to 
the cestui que trust. 

(Hereafter follows citations and argument) 

Point 6 

The Plaintiff *s Claim Is Barred by Laches. 

There can be no doubt that the claim of plaintiiT is 
barred by laches. 
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The plaintiff’s attorney-in-fact and her counsel were 
duly notified on June 15, 1938 (Ex. “E”) that the claim 
of plaintiff under the alleged trust w’as denied. 

(Hereafter follows citations and argument) 

Conclusion 

The motion of defendant for summary judgment should 
be granted. 

LEONARD A. BLOCK, 
Woodward Building, 

BAUMAN & BURNETT, 

By /s/ John H. Burnett 
John H. Burnett 
600 F St., N. W. 

Attorneys for defendant. 

« • * * 

127 Filed Mar 3 1948 Harry M. Hull, Clerk 

Order Overruling Motions for Summary 
Judgment 

This cause was heard by the Court on oral argument 
on the separate motions for summary judgment filed by 
the plaintiff and by the defendant and the points and 
authorities in support thereof, and after consideration by 
the Court, its Memorandum decision has been filed, and 
it is, this 3rd day of March, 1948, 

ORDERED, ADJUDGED and DECREED that the mo¬ 
tion for summary judgment filed herein by the plaintiff 
is overruled, but without prejudice to its renewal after 
defendant’s answer is filed. 

It is further ORDERED, ADJUDGED and DECREED 
that the motion for summary judgment filed by the de¬ 
fendant is overruled on all grounds stated therein, with¬ 
out prejudice, however, to renewal of the motion after 
answer is filed on the ground that plaintiff has been 
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guilty of laches in respect of the claims set fofth by 
her complaint. 

/s/ Bolitha J. Laws 
Chief Justice 

* • * * 

122 Filed Feb 20 1948 Harry M. Hull, Clerk 

M ein 0 randum 

Plaintiff sues as beneficiary of a trust to have a suc¬ 
cessor trustee appointed, with all of the rights, powers and 
duties set forth in a trust agreement executed in 11931. 
The original trustee died in 1938. The trust instriiment 
was executed by defendant, under seal, and provided that 
she irrevocably assigned, sold, transferred and delivered 
to the trustee certain shares of stock, to have and hold 
the same in trust. The res of the trust consisted of : 13,550 
shares of one pound each of Park Lane Hotel, Lid. of 
London, England. The existing beneficiaries were Dlain- 
tiff, sister of the settlor, who was to have one-half of the 
net income for life, and defendant, the settlor, who was 
to have one-half of the net income for life. The trustee 
was to distribute one-half of the property forming the 
trust estate to the natural heirs of plaintiff at her death 
and one-half to the natural heirs of defendant al: her 
death. The trustee, who was the father of plaintiff and 
defendant, accepted the trust and agreed to execut<? the 
same according to its terms and conditions by a writing 
under seal, which also acknowledged receipt bv him of all 
defendant's right, title and interest in and to the property 
named in the trust agreement. The agreement provided 
for notification to the corporation of the t:*ans- 
123 fer of the shares of stock standing in defendant’s 
name. Plaintiff notified the company in 1940 of 
the transfer. Plaintiff and defendant have filed separate 
motions for summary’ judgment which after being argued 
are before the Court for disposition. 
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Under the present provisons of the Federal Rules of 
Civil Procedure, the Court may now act only upon de¬ 
fendant’s motion for summary judgment. Plaintiff’s mo¬ 
tion for summary judgment may not he considered for the 
reason that defendant has not filed her answer to the 
complaint. Federal Rules of Civil Procedure, 56(a), 
56(b).’ Krug v. Santa Fe Pacific R. Co., 81 U. S. App. 
D. C. 288. 

Defendant makes the contentions, first, that a trust was 
not validly created; and, second, that granting a valid 
trust is found to have been created, all rights to its en¬ 
forcement have been lost by the running of the Statute of 
Limitations and by reason of their being barred by laches. 

As to the first point, defendant’s position is that until 
the certificates of the shares of stock constituting the res 
of the proposed trust had been endorsed on their back and 
delivered to the trustee, and further until a transfer of 
the certificates had been made on the books of the Corpo¬ 
ration, the trust remained executory and unenforceable. 
The record shows the certificates were not endorsed on their 
back and their transfer w^as not made on the books of the 
corporation. There is a dispute as to whether they were 
delivered to the trustee. In the absence of a statute re¬ 
quiring transfers of stock to be made in a specified 
124 manner, the requirements usually made by corpo¬ 
rations for assignments by endorsement on the back 

of the certificates and bv transfer on the books of the cor- 

•> 

poration are solely for the protection of the corporation 
and innocent third parties, and an assignment made with¬ 
out compliance with the requirements is valid between 
transferor and transferee. Dulin v. Commissioner of In¬ 
ternal Revenue, 70 Fed. 2d 828; National Safe Deposit 


’While these rules are chanj^ed by the amendments to the Fed¬ 
eral Rules of Civil Procedure, such amendments do not become effec¬ 
tive until March 19, 1948. Ashley v. Keith Oil Corp., 10 Federal 
Rules Serv’ice, 86(b), 21 (D. Mass.). 
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Savings and Trust Company v. Hibbs, 32 App. D. C. 459, 
470. No statutory requirement governing the form of 
transfer of stock has been found to have been in effect in 
1931, when the present trust agreement was made. More¬ 
over, defendant took all the necessary steps to effect a 
valid transfer of the stock. Not only was there a formal 
assignment under seal by her to the trustee, but provision 
was specifically made in the assignment for the transfer 
of the stock to the trustee on the books of the Park Lane 
Hotel Company. See Bakewell et al v. Clemens, 190 S. W. 
2d (Mo.) 912. The certificates of stock are mereljy evi¬ 
dence of defendant’s interest in the corporation and do 
not constitute the interest itself. Therefore there is no 
requirement of their actual delivery in order to \alidly 
assign ownership of the stock. 

Defendant also contends that the trust must fail for lack 
of consideration. This contention must be denied, inas¬ 
much as voluntarv trusts need no consideration whetre all 


of the other elements of the trust are present. Dye v. Dye, 
39 S. E. 2d (W. Va.) 98. 

For the reasons stated, defendant’s motion for summary 
.judgment on the ground that a valid trust was not cr eated 
in 1931 must be overruled. 

With regard to the defendant’s claim thajt the 
125 present suit is barred by the Statute of Limita¬ 
tions and by laches, it appears that in the District 
of Columbia, the bar to a suit to establish and enforce a 
trust under the circumstances of this case is determined 
by the application of the doctrine of laches, rather than 
the Statute of Limitations. See Haliday v. Haliday, 56 
App. D. C. 179; Van Senden v. O’Brien, 61 App. D. C 137. 
Accordingly, defendant’s claim that the Statute of Lrnita- 
tions has run must be denied. 

The bar of laches, unlike the bar of the Statute of Limi¬ 
tations, is determined not by mere lapse of time, br:t by 
facts indicating circumstances pre.'judicial to defendant 
which have arisen by reason of the delay of plaintiff in 
asserting his demand. Munter v. Weil Corset Co., 261 
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U. S. 276; Northern Pacific R. R. Co. v. Boyd, 228 U. S. 
482. While the record shows there was delay by plaintiff 
in asserting her claims after the trust had been repudiated 
and while defendant has filed affidavits which are said to 
indicate defendant has moved to her prejudice by reason 
of this delay, there are reasons why the Court should not 
now pass on the question of laches. As has been stated, 
defendant’s motion for summary judgment, insofar as it 
seeks to have the trust declared invalid, will be overruled 
c.t this time. However, plaintiff’s motion for summary 
judgment to declare a valid trust may not be acted upon 
until after defendant’s answer is filed. Krug v. Santa 
Fe Pacific R. Co., supra. When defendant’s answer is 
filed, it is possible facts may be alleged and proved which 
will defeat plaintiff’s claim of a valid trust. In such event, 
the defense of laches will not have to be decided. On the 
other hand, if after answer is filed the trust is estab- 
126 lished and the defense of laches is required to be 
decided, the answer may allege facts not now before 
the Court wliich will have a material bearing on the ques¬ 
tion. 

It follows from what has been stated that defendant’s 
motion for summary judgment will be overruled, without 
prejudice to its renewal on the question of laches after 
her answer has been filed. Plaintiff’s motion for sum¬ 
mary judgment also will be overruled, but without preju¬ 
dice to its renewal after defendant’s answer is filed. 

/s/ Bolitha J. Laws 
Chief Justice 

February 20,1948 

• • # * 

132 Filed Mar 2 1950 Harry M. Hull, Clerk 

Opinion 

Plaintiff, Helen Wardman Naselli, sues as beneficiary of 
an alleged trust to have a successor trustee appointed, 
with all the rights, powers and duties set forth in an 
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alleged trust agreement executed in 1931. The 
died in 1938. The instrument was executed by 


trustee 
Ithe de¬ 


fendant, Alice Wardman Rheem Millholland, under seal, 
and provided that she irrevocably assigned, sold, trans¬ 
ferred and delivered to the trustee, Harry Wardman, cer¬ 
tain shares of stock, to have and to hold the same i]|i trust. 
The res of the trust consisted of 13,550 ordinary shares 
of one pound each of Park Lane Hotel, Ltd. of Iiondon, 
England. The existing beneficiaries were the plaintiff, 
half-sister of the settlor, w’ho was to have one-half of the 
net income for life, and the defendant, the settlor, who was 
to have one-half of the net income for life. The Tustee 
was to distribute one-half of the property formiiig the 
trust estate to the natural heirs of the plaintiff at her 
death and one-half to the natural heirs of the defendant 
at her death. The trustee, who was the father af the 
plaintiff and the defendant, accepted the trust and igreed 
to execute the same according to its terms and conditions 
by a writing under seal, which also acknowledged i^eceipt 
by him of all defendant's rights, title and interest in 
133 and to the property named in the trust agre(?ment. 

The instrument also provided for notification to 
the Park Lane Hotel, Ltd. of the transfer of stock stand¬ 
ing in the defendant's name. 

In the first pre-trial order of December 23, 1948 this 
Court ruled that a successor trustee should be appointed 
and that the defendant could assert all her defenses in 
any proceeding brought by the successor trustee to eijforce 
the alleged trust. Because this would result in a ijnulti- 
plicit>’ of suits the Court has treated this action in the 
nature of a suit to enforce the terms of the alleged trust 
brought by one of the beneficiaries of the trust against the 
settlor, who is the defendant and the other beneficiary 
under the trust. 

The defendant was the owmer of certain shares of stock 
in the Wardman Park Hotel in the District of Columbia. 
In October 1928 her father, Harry Wardman, notified her 
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that he held 20,000 shares in the Park Lane Hotel, Ltd. for 
her, the same being recorded in his name, which were to 
be transferred to her in exchange for her stock in the 
Wardman Park Hotel. In that letter he also advised her 
that the certificates were in London and that he would 
issue instructions to make the transfer of the stock on the 
books to her and to deliver to her the new certificates. 
(Defendant’s Exhibit No. 1). On October 25, 1929 her 
father wrote to the defendant as follows: 

“In accordance with our conversation when I asked 
you to loan me your 6666 shares of the capital stock of 
the Park Lane Hotel, this is to confirm my verbal promise 
to secure you, for this stock which you loaned to me 
to be used as collateral on a personal loan of $80,000 I 
was securing.” (Defendant’s Exhibit No. 2). 

134 The Park Lane stock was not transferred to the 
defendant until 1930. (Defendant’s Exhibit No. 6). 
Instead of transferring 13,334 shares of stock in the Park 
Lane, Mr. Wardman transferred 13,550 shares to the de¬ 
fendant. On November 10, 1936 Mr. Wardman wrote the 
Chairman of the Board of the Park Lane, requesting the 
issuance of the certificate of stock for the defendant’s 
shares, stating that he wanted “her to have the shares 
listed in your books in her name.” (Defendant’s Exhibit 
No. 5). This request was made notwithstanding the fact 
that Mr. Wardman had been named trustee of that stock 
in the alleged trust of 1931. On November 17, 1936 the 
certificate for the shares of stock in the name of the de¬ 
fendant was mailed to Mr. Wardman. (Defendant’s Ex¬ 
hibit No. 6). The plaintiff received a copy of the alleged 
trust from her father in 1931. (Naselli Deposition 10, 11). 
Her father told her “he had established this trust, and 
showed me a copy.” (Naselli Deposition 6). Plaintiff 
did nothing about the alleged trust, except to talk to her 
husband about it, until 1938. (Naselli Deposition 22, 23). 
The father of these parties, the trustee, died in 1938. One 
or two days later plaintiff showed a capy of the alleged 
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trust to the defendant. At that time Mrs. Nasellirs hus¬ 
band requested that a trustee be appointed. (Naselli Depo¬ 
sition 11, 12). The defendant stated that she would “have 
to think it over, and she would let me know.” (iN'aselli 
Deposition 13). Thereafter Mrs. Naselli retained Mr. 
Donaldson to represent her. (Naselli Deposition 13). 
Pursuant to such engagement, Mr. Donaldson wrc>te the 
defendant a letter on March 29, 1938, stating that he held 
Mrs. Naselli’s power of attorney respecting the alleged 
trust, and requested an interview. (Defendant's Ilxhibit 
No. 7). The defendant replied, stating that she was “not 
aware of any subsisting trust agreement” and that she 
would obtain counsel. (Defendant’s Exhibit No. 8) The 
defendant’s attorney, Mr. Lesh, wrote Mr. Donaldson on 
April 7, 1938 that “Mrs. Rheem [defendant] is not aw’are 
of any subsisting trust agreement and is not dis;posed 
135 to countenance any claim of her sister to any | stock, 
and on Mrs. Rheem’s behalf we must therefore take 
the position that if her sister is so disposed, shei may 
proceed to assert her claim as she may be advised.” (De¬ 
fendant’s Exhibit No. 9). On June *9, 1938 Mr. Donald¬ 
son made a second demand on the defendant’s counsel for 
compliance with the trust agreement and for an ac<bount- 
ing. (Defendant’s Exhibit No. 10). Defendant’s counsel 
replied on June 15, 1938, stating that “we must reiierate 
the denial of the asserted obligation made in our jletter 
of April 11, 1938.” (Defendant’s Exhibit No. 11). [Noth¬ 
ing further was done respecting this claim until September 
16,1947 when this suit was filed. 

The defendant has asserted four defenses: (1) That the 
alleged trust is void because of uncertainty of time' and 
manner of determination; (2) that the alleged trust was 
obtained by a fraud on the defendant; (3) that the plain¬ 
tiff’s claim is barred by the Statute of Limitations: and 
(4) that the plaintiff’s claim is barred by laches. In most 
states there is no Statute of Limitations applicab.e to 
equitable claims, but equitable claims may be barreld by 
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laches of the claimant. With regard to the defendant's 
claim that the present suit is barred by the Statute of 
Limitations and by laches, it appears that in the District 
of Columbia the bar to a suit to establish and enforce a 
trust under the circumstances of this case is determined 
by the application of the doctrine of laches rather than 
the Statute of Limitations. Holiday v. Holiday, 56 App. 
D. C. 179; Van Senden v. O^Brien, 61 App. D. C. 137. The 
bar of laches, unlike the bar of the Statute of Limitations, 
dotorminod not merely by lapse of time, but by facts 
indicating circumstances prejudicial to the defendant, 
which have arisen by reason of the delay of the plaintiff 
in asserting his demand. Hunter v. The Weil Corset Co., 
261 U. S. 276; Northern Pacific Rwy. Co. v. Boyd, 228 U. S. 
482. Laches is not only an equitable doctrine but one that 
is controlled by equitable considerations. Halstead 
136 V. Grinnan, 152 U. S. 412, 417. The fundamental 
requisite necessary for its application is an undue 
and unexplained delay working an injustice to the other 
party. Ahraliam v. Ordway, 158 U. S. 416. 

In determining whether the beneficiary of a trust is pre¬ 
cluded by laches from holding the trustee liable for breach 
of trust the Court will consider, among others, the follow¬ 
ing factors: (1) the length of time which has elapsed be¬ 
tween the commission of the breach of trust and the 
bringing of the suit; (2) whether the beneficiary knew or 
had reason to know of the breach of trust; (3) whether 
the beneficiary was under an incapacity; (4) whether the 
beneficiary’s interest was presently enjoyable or enjoyable 
only in the future; (5) wliether the beneficiary had com¬ 
plained of the breach of trust; (6) the reasons for the 
delay of the beneficiaiw in suing; (7) change of position 
by the trustee including loss of rights against third per¬ 
sons; (8) the death of witnesses or parties; (9) hardship 
to the beneficial^' if relief is not given; (10) hardship to 
the trustee if relief is given. Restatement of the Law of 
Trusts, §219. Here plaintijff has never received any part 
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of the income from the Park Lane stock. She knew of 
the alleged trust since 1931 and she took no action to assert 
her rights until 1947. 

In Patterson v. Eeivitt, 195 U. S. 309, 49 L. Ed. 1^14, 25 
S. Ct. 35, the owners of a mining claim transferred their 
interests to one of their number as trustee, who ^vas to 
retransfer a one-eighth interest in the claim to each one 
contributing to the development of the claim. Plaintitf 
contributed his share and demanded a deed, whi(5h the 
trustee refused to give. Plaintiff did nothing for eight 
years, during \vhich time the trustee and others continued 
to develop the property. After that eight years, plaintiff 
filed suit to enforce the express trust. The Statute of 
Limitations was 10 years. The plaintiff relied on the Stat¬ 
ute of Limitations, but the court held that laches was a 
defense to the action and denied the claim. The court 
said (195 U. S. 321): 

137 “But little need be said in reply to appellants’ 
argument, that a trust relation w^as establish(;d be¬ 
tween these parties by the oral agreement of 1883, under 
w’hich Hew’itt (the trustee) was to take possession, hold 
the property for the benefit of all concerned, and ulti¬ 
mately to convey to each his proportionate share. I:i this 
connection it is sought to apply the familiar rule that 
neither laches nor the statute of limitations is appl.cable 
against an express trust, so long as the trust continues. 
Conceding all that can be claimed as to the existence |of an 
express parol trust in this case, the refusal of Hewitt to 
execute the deed to J. H. Patterson of his interest i^ the 
property, of which both appellants had notice, was a dis¬ 
tinct repudiation of such trust, which entitled the com¬ 
plainants to immediate relief and opened the door to laches. 
Speidel v. Henrici, 120 IT. S. 377, 386; Riddle v. Whitehill, 
135 U. S. 621, 634.” 

The Court concluded: 

“We are clearly of the opinion that the delay of 0ight 
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years in this case was inexcusable, and the decree of the 
court beloAv must, therefore, be affirmed.” 

In Mason v. MacFadden, (C. C. A. 8), 298 F. 384, a trust 
was created in 1904, suit w’as filed to enforce it in 1911, 
but it was not prosecuted for ten years thereafter. The 
Court denied relief because of laches (389) and held that 
the mere filing of the suit did not excuse laches (392). 

At page 389 we find: 

“From the entire record it is quite apparent that if 
any trust ever existed, it was renounced, openly dis¬ 
avowed, and an adverse interest claimed by the defendant, 
and was so understood by the plaintiff, at least as early 
as February or March, 1911. The doctrine of laches 
would not apply as long as the trust relationship existed, 
but where there is a repudiation of the trust the door 
to the defense of laches opens. Speidel v. Henrici, 120 
IT. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718; Riddle v. White- 
hill, 135 U. S. 621, 10 Sup. Ct. 924, 34 L. Ed. 283; Patter¬ 
son V. Hewitt, 195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214.” 

In McCollum v. Anderson, (C. C. A. 10), 147 F. 2d 811, 
a testamentary’ trustee was named by a testator, no pro¬ 
vision for a substitute trustee was made. The trustee, 
prior to 1928, advised the cestui que trust that the trust 
amounted to $14,000.00. In 1928, the trustee advised the 
beneficiary it amounted to $6,000.00. After the death 
138 of the trustee in 1931, his nephews assumed the obli¬ 
gations of the trusteeship by common consent. The 
trust continued to dwindle. The estate of the trustee was 
closed in 1938 and the beneficiary never made any claim 
against it. The Court held the beneficiary guilty of laches 
and denied her relief. The Court said, p. 815: 

“While statutes of limitations are not strictly applicable 
to equitable actions, they are helpful as an analagous 
guide in the equitable rule of laches. Although a bene¬ 
ficiary is not barred merely by a lapse of time from en¬ 
forcing an express trust, if the trustee repudiates the trust 
to the knowledge of the beneficiary, laches operates to 
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bar the enforcement of a trust obligation when the bene¬ 
ficiary fails to sue the trustee for breach for so long a 
time, and under such circumstances that it would be in¬ 
equitable to permit him to hold the trustee liabhj. See 
Restatement of Trusts, <^219. Independently of any statute 
of limitations, courts of equity uniformly decline tc assist 
a person who has slept upon his rights, and shows no 
excuse for his laches in asserting them. Speidel Hen- 
rici, 120 U. S. 377, 7 S. Ct. 610, 612, 30 L. Ed. 718. See 
also Phillipi v. Phillipe, 115 U. S. 151, 5 S. Ct. 1!.81, 29 
L. Ed. 336; Gillons v. Shell Oil Co. of Calif., 10 Cir., 86 
F. 2d 600; Clark v. City of Chicago, 7 Cir. 70 F. ^d 172; 
Bliss V. Bliss, 65 App. D. C. 147, 81 F. 2d 411.’’ (Under¬ 
lining supplied) 

If material witnesses have died during the delay of the 
beneficiary and especially if the person who the bene¬ 
ficiary claims was a trustee has died, or become insane, 
the Court would be apt to regard the inaction as amount¬ 
ing to laches. Trusts and Trustees, Bogert, Ch. 45, '§949, 
p. 192. 

From 1931 to 1938, when Harry Wardman, the ti-ustee, 
died, plaintitf received nothing from the income frcm the 
Park Lane stock and yet she did nothing about it. After 
the trustee’s death, when the plaintitf made a claim against 
the defendant, the defendant stated that she was not 
“aware of any subsisting trust agreement” and that she 
would obtain counsel. (Defendant’s Exhibit No. 8). Here 
was an unequivocal repudiation of the alleged trust, De¬ 
fendant does admit that it is her signature that is fixed 
to the alleged trust instrument, but remembers nothing 


about its creation. The real person who could have 
139 thrown needed light upon the subject was Harry 
Wardman, father of the plaintitf and the defendant, 
and trustee under the alleged trust agreement. From the 
time of his death in 1938 until September 16, 1947 the 
plaintiff did nothing. Here is a proceeding prosecuted 
without diligence; and the delay, the fault of the plaintiff, 
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resulted in an unfair advantage over the defendant. Under 
tliese circumstances equity will in such a case decline to 
extricate the plaintiff from the position in which she has 
inexcusably placed herself. Ahraliam v. Ordway, supra. 
It follows, therefore, in the light of these circumstances, 
that the plaintiff is guilty of laches and the complaint is 
dismissed Avith prejudice. The facts and the law being 
stated in this opinion, it Avill not be necessary to have 
formal findings of facts and conclusions of law. Counsel 
"or tl'.e defendant Avill prepare the appropriate order not 
inconsistent Avith this opinion. 

/s/ EdAvard M. Curran 
Judge 

• • * • 

140 Filed Mar 7 1950 Harry M. Hull, Clerk 

Judgment 

This cause having come on to be heard in this Term, and 
evidence haAfing been adduced by the respective parties 
herein, and the cause haAfing been argued by counsel 
thereupon, upon consideration thereof, it is by the Court 
this 7th dav of March, 1950, 

ADJUDGED, ORDERED, and DECREED, that the 
complaint herein be and the same is hereby dismissed Avith 
prejudice. 

/s/ Edward M. Curran 
Judge 

• • « • 


141 Filed Apr 3 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that, Helen Wardman Naselli, 
]fiaintiff above named, hereby appeals to the United States 


Court of Appeals for the District of Columbia Cirei|iit from 
the Order and Judgment dismissing Complaint, entered 
in this action March 7,1950. 

/s/ Helen Wardman Xasel li 
Helen Wardman Naselli 


By /s/ 


Meredith M. Daubin 
^Meredith M. Daubin 
Attorney for Helen 
Wardman Naselli, 
Plaintitf 
Munsey Building 
Washington 4, IX C. 
Phone: Sterling ;.000 


* * • 


142 Filed Apr 28 1950 Harry M. Hull, Clerk 

StateMCnt of Points on Appeal 

The Court erred as follows : 

1. The Court erred in dismissing the complaint. 

2. The Court erred in entering judgment 
the complaint. 

3. The Court erred in not appointing a 
trustee. 

4. The Court erred in failing to find that the 
defendant completed the trust and delivered the 
to the trustee on February 11,1931. 

5. The Court erred in failing to find that the 
was irrevocable and could not be repudiated or revoked 
by the settlor defendant. 

6. The Court erred in failing to find that the trust 
was not repudiated or revoked by the settlor defendant. 

7. The Court erred in failing to find that neithelr the 
Statute of Limitation nor Laches barred the plaintiff from 
tlie relief prayed for in complaint. 
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8. The Court erred in finding that Laches barred the 
plaintiff from the relief prayed for in complaint. 

/s/ Meredith M. Daubin 
Meredith M. Daubin 
Attorney for Plaintiff 
• • « • 

34 Meredith M. Dauhin 

• * * • 

Direct Testimony 

THE WITNESS: My name is Meredith M. Daubin, 
Attorney at Law, Munsey Building, Washington, D. C. 

I am the attorney for the plaintiff. 

I have with the plaintiff a contingent fee contract. 
THE COURT: You don’t have to go into that. 

MR. BURNETT: I am going to ask him, because I 
want to know. I want to see what interest he has in the 
case. 

THE COURT: You are not going to ask it in this 
Court. 

MR. BURNETT: To this witness ? 

THE COURT: Yes, to this witness. I am not going 
into the questions of lawwers ’ fees. 

MR. BURNETT: Suppose he has an exorbitant fee, 
and he is anxious to collect it? Wouldn’t that influence 
his testimony? 

THE COURT: Not unless he wishes to volunteer 
it. 

35 THE WITNESS: In 1931, in January, and 
prior thereto, I was doing tax work for the Ward- 

man Corporation, and for Harry Wardman. 

During the latter part of January, 1931, my offices then 
w’ere with the late Daniel Wright directly across the park 
from the Wardman Corporation’s offices. I was called to 
Mr. Wardman’s office. I don’t recall whether I was 
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called by Mrs. Rheem or Mr. Wardman. I rather believe 
that I was called by Mr. Wardman. 

At any rate, when I went there, both Mrs Rheem and 
Mr. Wardman were there. They discussed with me— 

MR. BURNETT: I object to anything that was dis¬ 
cussed at that time, and I would like to ask a coijiple of 
questions before he testifies any further. 

THE COURT: Was Mrs. Rheem there? 

THE WITNESS: She was. 

THE COURT: And Miss Wardman ? 

THE WITNESS: Mr. Wardman. 

THE COURT: What is the ground of your objection? 

MR. BURNETT: Confidential communication. I^e was 
Mr. Wardman’s lawyer. That is correct? | 

THE WITNESS: I was, yes; not necessarily i^ this 
matter, but I was his tax attorney, and doing other 
work for him. 

THE COURT: His tax attorney, he said. You were 
attorney in this particular matter? 

36 THE WITNESS: He called me to drawl that 
document. 

THE COURT: And Mrs. Rheem was there? 

THE WITNESS: Right. 

MR. BURNETT: They both were there. The document 
was drawn, and I submit it is a confidential communica¬ 
tion. 

THE COURT: You may answer. 1 

MR. BURNETT: May I ask a couple of questions 
first? I don’t want the substance of the conversation. He 
did have some talk with Mrs. Rheem. 

THE WITNESS: Both of them discussed the matter. 

MR. BURNETT: All right. I don’t know what they 
discussed. I want to know if you had a talk with them. 

THE WITNESS: I did. | 

MR. BURNETT: And both of them suggested jthat 
vou prepare a certain document for them? | 

THE WITNESS: Correct. 
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MR. BURNETT: And, as a result of that, you pre¬ 
pared the certain document? 

THE WITNESS: I did. 

MR. BURNETT: WTiich is the document alleged here? 

THE WITNESS: It is. 

MR. BURNETT: Prepared it, and you had it written 
out ? 

THE WITNESS: Correct. 

MR. BURNETT: I submit he was the attorney for 
both of them, and he cannot testify as to what was 
said. 

37 THE WITNESS: I was never employed— 

MR. BURNETT: Let the Court rule. 

Well, go ahead. 

THE WITNESS: I was never employed by Mrs. 
Rheem as an attorney. She has stated categorically, under 
oath in a deposition that I was never employed by her, 
and I deny that I was ever employed by Mrs. Rheem as 
her attorney. 

MR. BURNETT: It doesn’t make any difference if he 
prepared the document as he has testified, whether he 
got paid, or whether he didn’t get paid. An attorney can¬ 
not have anyone in his office, or go to any other office and 
there consult two people, be consulted, he said, about the 
document and, as a result of what he learned, he then 
prepares the document. He is their attorney, and you 
cannot escape tliat conclusion. Whether he received any 
fee or not, he did work as an attorney. 

He completed his work as an attorney, and unless and 
until he is released from his privilege, he cannot testify. 

THE COURT: You say you were called there by Mr. 
Wardman? 

THE WITNESS: Mv recollection is that I was called 
by Mr. Wardman. 

THE COURT: And Mrs. Rheem was there ? 

THE WITNESS: She was there. 

THE COURT: Did Mrs. Rheem ever employ you as 
an attorney? 
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THE WITNESS: She never has. She so stated under 
oath. 

38 THE COURT: I overrule the objection. 

MR. BURNETT: Let me ask one thing further, 
if the Court please. You recollect that I took your deposi¬ 
tion in this matter and I asked you about this situation; 
correct? 

THE WITNESS: Yes. 

MR. BURNETT: I asked you this question: 

“Then would I be correct in saying you actfid for 
both Mr. Wardman and Mrs. Millholland? 

And you answered: 

“Well, you see, I am in this position. I am attorney 
for the plaintiff and I am trying properly to answei* your 
questions, and neither color my answers for my client 
nor for mvself as attornev for mv client, but I can tell 
you that I was not paid by either. I can only relate the 
facts. 

“Question: Whom were you serving? I will put it 
that way? 

‘ ‘ Answer: I was serving both of them. ^’ 

You answered that way, didn’t you? 

THE WITNESS: Yes. 

MR. BURNETT: And that is true, isn’t it ? 

THE WITNESS: lean— 

MR. BURNETT: I say, that is true, isn’t it? 

THE WITNESS: I will say yes, and I will explain 
my answer. 

39 Both of the parties were there. They both dis¬ 
cussed it with me and told me, Mr. Wardman, what 

he wanted done, and we discussed it, and Mrs. Rheems said 
very little. 

MR. BURNETT: I object to his saying what Mrs. 
Rheem said. She can say how she acted, and that she 
talked, but he cannot say what she said. 

THE COURT: Did she sign the document? | 
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THE WITNESS: Later on, Your Honor. I drew that 
document in January; on the 11th of February, at a con¬ 
ference in the office of Mr. Harry Wardman, when Mr. 
Wardman was present, Mrs. Rheem was present, and the 
notary public, Robert M. Taylor was present, the four 
of us, and I read the document— 

MR. BURNETT: I have no objection to that con¬ 
versation. 

THE WITNESS: The meeting was called for the pur¬ 
pose of considering and executing this document. I read 
the drcunient aloud, and asked both Mr. Wardman and 
IMrs. Rheem if that was correct, and their desires. They 
both replied it was. The document was handed to Mrs. 
Rheem. She executed it. It was handed to Mr. Wardman. 
He executed it. The notary public swore both Mr. Ward- 
man and ^Irs. Rheem, and acknowledged their signatures. 
I witnessed the two signatures. 

Mr. Wardman handed the document to me and told me 
to keep it in my safety deposit box at Riggs Bank, and I 
did that. 

40 The next thing I learned anything about the 
document was after Mr. Wardman’s death in 1938. 
^Irs. Rheem came to my office and asked to see a copy of 
the document. I showed her a photostatic copy of the 
document. I told her that the document was in my safety 
deposit box .at the Rigffs Bank. I offiered to, and did give 
her a copy of the document. 

Later on, R. Golden Donaldson communicated with me 
and asked me— 

MR. BURNETT: I object to what Mr. Donaldson said. 

THE COITRT: Sustained. 

THE WITNESS: Subsequently I gave a copy of the 
document, a photostatic copy to the plaintiff. That was 
in 1938. 

I have never heard anything further from either Mrs. 
Rheem or Mrs. Naselli, who was then Miss Helen Ward- 
man, concerning this trust, or the document, until 1947, 
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when Mrs. Naselli came into my office in the plunsey 
Building, in August, 1947, and asked me— 

MR. BURNETT: I object to what Mrs. Naselli said. 
THE COURT: Sustained. 

THE WITNESS: She retained me in 1947 to institute 
this suit in her behalf. In other words, the only conversa¬ 
tions I had about this document was in January, 1931, 
with the defendant, Mrs. Rheem, and Mr. Wardman, con¬ 
cerning its preparation, on February 11, 1931, at tne time 
of its execution. 

41 In 1938, after Mr. Wardman’s death, Mrs. Rheen? 
came to me and asked for a copy of it, anc asked 

to see the copy. I showed her a photostatic copy. 

THE COURT: At the time she signed it in February, 
1931, you read her the document ? 

THE WITNESS: I read the document aloud. 

THE COURT: And she signed it! 

THE WITNESS: Yes; as an attorney, I would not 
have any person sign— 

MR. BURNETT: Object. 

THE COURT: I will sustain the objection. 

THE WITNESS: That is the conclusion of my state¬ 
ment. 

Cross Examination 
BY MR. BURNETT: 

Q Mr. Wardman handed you the document and asked 
you to put it in your safe deposit box, didn’t he? A. He 
did. 

Q And there you have kept it ever since, haven’i: you? 
A That is correct. 

Q I will ask the witness, Mr. Daubin, you stated you 
had a contingent fee contract with the plaintiff here. Is 
that right ? A I do. 

42 Q I will ask you what that contract is. A The 
Court has said he is not interested in hearing. 

THE COX'RT: Ordinarily, I wouldn’t be, but I will 
let you answer. 
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THE WITNESS: I was going to make a voluntary- 
statement. 

THE COURT; I know you started to. 

THE WITNESS: I have a contingent fee contract of 
20 percent of the amount of the recovery. 

BY MR. BURNETT: 

Q Do you have it with you? A I don^t have it with 
me. It is at mv office. 

To continue my answer, I submitted a proposition at 
tlie request of the plantiff, to her. 

MR. BURNETT: I object to him stating— 

THE COURT: You had a contingent fee contract? 
THE WITNESS: Yes. 

BY MR. BURNETT: 

Q Would you get that contract and let me see it? A 
I haven’t any objection to it. You have known about its 
existence for some time. You could have asked for it, 
and it could have been produced here today. 

Q Yes, and you refused to tell me anything about it, 
didn’t vou? A I did. 

Q You wouldn’t give it to me. A No, that is not 
so. 

43 THE COURT: You can bring it down to Court, 
can’t vou ? 

THE WITNESS: Yes. 

MR. BURNETT: That is all I want to ask him. 

THE COURT: That is all. 

(Witness excused) 

* • * • 

MR. BURNETT: * • • 

We ^vill make this stipulation: That Mr. Wardman, as 
trustee, never received any income whatsoever from this 
alleged trust; that the plaintiff never received any 

44 income from this alleged trust; and that the de¬ 
fendant, !Mrs. Millholland, has retained all of the 

income from the stock at all times, and has never given 
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anyone any portion of it, that is, either Mr. 1-J^ardman 
or the plaintiff here. 

MR. DAUBIN: I will so stipulate. 

THE COURT: In other words, she takes the position 
the reason she didn’t comply with the terms of t|ie tiust 
was she didn’t recognize it. 

MR. BURNETT: Yes. 

MR. DAUBIN: Of course, it is admitted in th(} plead¬ 
ings that the trustee, Harry Wardman, is dead, and there 
is no trustee to act. 

THE COURT: That is stipulated because you made 
the statement he died in 1938. 

MR. BURNETT: Yes. 1 

MR. DAUBIN: That is admitted in the answe]!. Your 
Honor. 

THE COURT: Very well. 

« • * * 

MR. BURNETT: This is the direct examinatlion of 
!Mrs. Helen Wardman Naselli by Mr. Daubin: 1 

‘ ‘ Thereupon 

45 Helen Wardma/n, Naselli 

the plaintiff, was called for examination by h([r own 
counsel, and after having been first duly sworn lj)y the 
notary was examined and testified as follows: 

“Direct Examination 

“BY MR. DAUBIN: 

“Q Will you please give us your name, and th4 date 
of your birth? A Helen Wardman Naselli, August 14, 
1911. 

“Q With whom were you living in 1930 and 1931, and 
where ? A With my mother and father.’^ 

THE COURT: This is Helen Wardman Naselli, and 
she says she was living with her mother and father Do 
I understand that that was Mrs. Rheem’s stepmother? 

MR. BURNETT: That is right. Mrs. Wardman! was 
Mrs. Rheem’s stepmother. I 
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THE COURT: That is what I say. 

^IR. DAUBIN: But this is the plaintiff’s deposition. 

THE COURT: But the mother and father that the 
plaintiff speaks about, that mother was Mrs. Rheem’s 
stejmiother. 

MR. DAUBIN; Correct. 

THE COURT: All right. 

MR. BURNETT: I will skip to page 6. 

THE COURT: How about the testimony that 

46 .she says she was on friendly terms? 

MR. BURNETT: That is to rebut some state¬ 
ment of Mrs. Wardman’s that she was not on friendly 
terms. I am not concerned with that. That is part of 
his case. 

THE COURT: You go to page 6 ? 

:^[R. BURNETT: Yes, page 6. 

^‘Q When did your father, Harry Wardman, die? A 
On the 18th of March, 1938. 

“Q Prior to his death, had you ever learned of the ex¬ 
istence of a trust established by him for your benefit in 
Park Lane Hotel stock? A Yes. 

“Q From whom did you learn of this trust? A From 
him. 

“Q That is, your father? A My father. 

“Q Just tell us what you learned from your father 
concerning this trust?” 

I objected, and I now withdraw my objection. 

“A Well, he came to me and told me that he had estab¬ 
lished this trust, and showed me a copy. That is all. 

“Q What copy do you mean? A A copy of the 
trust 

“Q Did you ever discuss the existence of this 

47 trust with the defendant, Mrs. Millholland? A 
After my father’s death. 

“Q Who was present at that discussion? A My hus¬ 
band. 

“Q Who else? A Alice and myself. 

“Q What was said by you during the discussion? A 
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Very little by me. My husband was the one who spoke 
to her. 

“Q What did he say? A He said that here was this 
trust and would she please get together \vith and 
appoint a trustee. j 

“Q What did she say? A She said she would llel me 
know. I 

“Q Did she, that is, Mrs. Millholland, then Mrs. Rtieem, 
indicate at that interview, by word or expression, th^t she 
knew nothing about the existence of the trust? A No, 
she admitted that she knew of the existence of the trust. 

‘‘Q You were acquainted with the late R. Golden Dol- 
andson, were you not ? A Yes, I was. 

“Q State whether or not you asked Mr. Donaldsbn to 
secure from me a photostatic copy of the trust in 1938? 
A I did. 

48 “Q Why did you ask Mr. Donaldson to S(jcure 
photostatic copies of the trust from me? Why 
would I have anything to do with that trust? A Because 
my father told me that you held the original copy. 

“Q When did you first discuss this trust with me? A 
I believe it was in 1947. 

“Q That was about the time that we instituted the 
suit? A That is right. 

“Q Prior to that time, had I ever discussed the trust 
with you? A Never. 

Had you ever discussed it with me? A No. 

‘‘Q Did I contact you directly or indirectly, or did you 
make the contact with me? A I came to you. 


“Q With whom? A With my mother, Mrs. Ward- 


man. 

“Q In 1940 did you cause Fred McKenney to nc^tify 
the Park Lane Companv of the existence of this tribst? 
A I did. 

‘‘Q When were you married? A July 8, 1^36. 
49 “Q Since your marriage you have lived in Wash¬ 
ington? A I have not lived in Washington, i 
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“Q You have visited here occasionally, to see your 
mother? A I visited here, but I have not lived in Wash¬ 
ington. 

“Q Your mother still lives here? A Yes. 

‘ ‘ ^IR. DAUBIN; You may inquire. 

""Cross Examination 
“BY MR. BURNETT: 

“Q Mrs. Naselli, did you send Mrs. Millholland an in¬ 
vitation to your wedding? A No, I did not.” 

MR. BURNETT: Then there is some colloquy which 
ensues as to tlie personal relationship between the two. 

T will skip to page 10, the sixth line: 

“Q Wlien you first talked to your father about this 
agreement, you said that he showed you a copy. Have 
you since learned that the copy that you saw was a copy 
of the original upon which suit had been filed? A The 
copy that I saw he told me was a copy of the one that 
Mr. Daubin had. 

50 “ Q Did you read it ? A I read it. 

“Q And, having read it, can you now say that, 
in your opinion, it was substantially a copy of the origi¬ 
nal? A T can. 

“Q When was that you talked to your father? A I 
cannot tell you. I do not remember. The exact date I 
do not remember. 

“Q I did not ask you for the exact date. A Oh, it 
must have been around the time that he made this thing, 
this trust. 

“Q Shortly thereafter? A Shortly thereafter. 

“Q You would say probably around 1930,1931 or 1932? 
A I would say around that time. 

“Q Not later than 1932? A No. 

“Q And as early as 1930? A No, I think it would 
be around 1931 that he told me. 

“Q Now, after your father’s death, did you find a 
copy of this agreement in his effects? A He had no ef- 
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fects that I know of. I found a copy amongst some papers 
that I had. 

51 “Q Where did you get that copy? A My father 
gave me the copy. 

“Q The copy that he showed you in 1931 was retained 
by you ? A By me. 

“Q And you kept it until his death? A I did. 

“Q After his death, you say that you spoke to Mrs. 
Rheem, who is now Mrs. Millholland, about this agrees 
ment? A Yes. 

‘‘Q How soon after your father’s death was tliat? A 
few days? A That I spoke to Mrs. Millholland about it? 

“Q Yes. A Well, I cannot tell you exactly, but it 
was just before I went back to Mexico. It might have 
been one or two days afterward. 


‘‘Q Where was that? A At her apartment on R 
Street. 

“Q And your husband was with you? A Yes, my 
husband spoke to her about it. 

Did vou have a copy of the agreement there? A 
Yes. 

52 “Q Did you show it to Mrs. Millholland? A 
Yes. 

“Q And she looked at it? A Yes. 

“Q She read it, did she? A Yes. 

“Q What did you say to her when you showeji it to 
her? A Well, I spoke very little to her. It 
husband who spoke to her. 

‘‘Q What did your husband say? A As far 
member, it was to appoint a trustee for us. 

“Q Is that all that he said? Tell us all that 
A I do not remember all that he said. I cannot 
all that he said, because I do not remember. I 
that is what we went there for. 

“Q And that is all that you can remember that 
say ? A That is right. 

“Q Did he ask Mrs. Millholland to read the 
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A I cannot tell you. I don’t remember. I really don’t 
remember. 

“Q And after Mrs. Millholland had the paper in 

53 her hand, what did she say? A She said that she 
would have to think it over, and she would let me 

know. 

“Q Then you went to see Mr. Donaldson—is that right? 
A I went to see Mr. Donaldson a good deal later. 

“Q In any event, after that you went to see Mr. Don¬ 
aldson? A Yes. 

“Q And Mr. Donaldson at ycur request wrote a letter 
to ^Irs. Millholland, who w’as then Mrs. Rheem? A Yes. 

“Q Did you see the copy of the letter that Mr. Donald¬ 
son received from Mrs. Rheem? A I do not remember. 

“Q Did you ever see any copies of the letters that Mr. 
Donaldson received from either Mrs. Millholland or anv 
of her attorneys? A I do not remember the letters. If 
I saw them, I do not remember them. 

‘ ‘ Q This was in 1938 when Mr. Donaldson was engaged 
by you? A He was not engaged by me. He did it as a 
friend. I did not pay Mr. Donaldson anything for it. 

“Q But that was in 1938 when you talked to 

54 Mr. Donaldson? A I did not talk to Mr. Donald¬ 
son until much later than that, because I was wait¬ 
ing for Mrs. Millholland to come forward and do the 
right thing. 

“Q I have here the original of the letter that Mr. Don¬ 
aldson wrote to Mrs. Millholland. That is dated March 
29, 1938. A Maybe it was. I cannot tell you about the 
dates, because I really do not know the dates. 

“Q In this letter of Mr. Donaldson’s—^it is on his 
stationery, and dated March 29,1938— 

“ (The letter was shown to the witness.) 

“Q You would say that you talked to Mr. Donaldson 
before this letter was written? A Yes, that is right. 

After that letter was written, Mr. Donaldson did 
not discuss with you the letter that Mrs. Millholland w’rote 
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in reply, did he? A I really do not know. I do not 
remember. 

“Q Did Mr. Donaldson tell you that he had ■v/’ritten 
or had any correspondence with Mrs. Millholland^s attor¬ 
ney? A That, also, I do not remember. 

“Q You were advised at some time after you had 
talked to Mr. Donaldson about this matter that hj, Mr. 
Donaldson, had been told that Mrs. Millh'plland 

55 would not comply with the terms of the trust? | That 
is true, is it not? A That she would not comply 

with the terms? 

‘‘Q Yes. A Yes, that is right. 

That was in 1938, too? A I believe it was, 

The trouble with me, Mr. Daubin, you know’, is hat I 
can not remember any of these dates. 

“MR. DAUBIN: Just give your best recollecticm. 
“BY MR. BURNETT: 

“Q From the date of the death of your father until the 
present time, you have not seen much of Mrs. Millholland, 
have you? A No, I have not. 

“Q After your marriage, did you leave the District 
of Columbia? A I did.” 

Then follow’s some questions respecting the relationship 
of the plaintiff and the defendant. 

Count Giovanni Naselli also testified on direct examina¬ 
tion, as follows: 

“BY MR. DAUBIN: 

“Q You are the husband of the plaintiff in this 

56 action? A That is right. 

“Q Wlien w’ere you married? A On the tlth 
of July—on the 8th of July, 1936. 

“Q Prior to the death of Harry Wardman, did you 
learn of the existence of a trust wherein Harry Wardman 
was the trustee of some Park Lane stock, in which your 
wife w’as the beneficiary? A Yes, sir. 

“Q From whom did you learn that? A From my 
wife. 
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“Q After the death of Harry Wardman, did you have 
anv conversation with the defendant concerning the tmst? 
A Yes. 

“Q Who v/as present? A Just my \vife and the de¬ 
fendant. 

“Q Wlicre was that conversation? A In the apart¬ 
ment of the defendant. 

“Q About when? A I cannot recall exactly but it 
was one or two days after the funeral of Mr. Wardman. 

“Q Can you tell me what you said at that interview? 
A Well, I had the written copy of the living trust with 
me, and asked Mrs. Millholland if she was aware of 

57 it, and that we thought that a trustee should be ap¬ 
pointed, as Mr. Wardman had just died. 

‘‘Q What did she say—I mean the defendant? A The 
defendant seemed to be perfectly aware of the existence 
of the living trust— 

I asked that that be stricken, that she seemed to be 
perfectly aware of the existence of the living trust. 

“THE WITNESS: She was not surprised by seeing it, 
and although I do not recall her words, the impression 
we had was that she would look into the matter and do 
the right thing bv her sister. 

“Q Did you exhibit to her the copy you had of the 
trust? A Yes, sir. 

“Q Did she take it from you and read it? A She 
glanced at it. 

“Q But she indicated that he was aware of the exist¬ 
ence of it? A Yes, sir. 

“Q Have you had any further conferences with her 
subsequent to that? A Not regarding the trust. 

“Q But you have been in her presence and talked to 
her about other things? A Oh, yes. 

58 “Q On several occasions? A Well, I recall 
one occasion when we went to visit them at their 

apartment. 

“Q Wlio are ‘we’? A My wife and myself. 
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“Q Whom did you visit? A Mrs. Millhollan(k and 
her husband. i 

That is, her present husband? A I beliej^e so, 

yes. 

“MRS. NASELLI: Yes. 

“MR. DAUBIN: No further questions. 

Cross ExaminMion 
“BY MR. BURNETT: 

“Q You saw this copy of the agreement shortly lafter 
your marriage ? A Yes, sir. 

“Q Your wife had it? A Yes, sir. 

‘ ‘ Q You read it over did you ? A Yes, sir. 

You understood it? A Yes, sir. 

Did you ever talk to Mr. Wardman abouj; it? 
Yes or no. A No, sir. 

59 “Q You discussed it with your wife? A Not 
discussed it with her; just took note of it. 

“Q W'hen v’as the first time you saw the copy? A I 
cannot recall the exact date. 

“Q How soon after your marriage? Was it mojnths 


“Q 


or weeks ? A Oh, months. 

“Q Less than a year? A Maybe. I do not kno'^. I 
cannot recall the exact time. 

“Q Not more than a year, in any event? A It might 
have been. 

“Q How long more than a year could it have been? 
A I just don’t know. 

“Q Well, give me your best recollection Was it a 
year and a half, as long as that after your marriage? A 
No. 

“Q Less than a year and a half? A I presume less 
than a year and a half. 

“Q When it was shown to you, what did your wife 
say to you? A Nothing. She just showed it to me ^ith 
other papers that she had, just as a matter of course^ 




40A 


“Q After Mr. Wardman^s death, you had this copy 
with you? A Yes, sir. 

60 “Q And you had brought it along with you, 
had you? A On what occasion? 

“Q After Mr. Wardman’s death, when you talked to 
Mrs. Millholland. A Yes. 

“Q This was the same copy that your wife had shown 
to you before? A That is right. 

“Q How did you happen to bring it along with you? 
A Well, in ease there was anything to talk over, we had 
some facts on which to base the discussion. 

“Q You came prepared to talk it over with Mrs. Mill¬ 
holland? A That is right. 

Prior to leaving your home, when you decided to 
take the copy with you, you had talked to your wife about 
bringing it along, of course? A That is right. 

“Q You said to her then, ‘We had better take this 
along and see what Mrs. Millholland,^ or Alice, or 'what¬ 
ever you called her, ‘has to say about it,’ something like 
that ? A T do not recall the exact words. 

“Q But it was something on that order? A I can¬ 
not recall the words now. 

61 “Q Your wife agreed with you that you should 
take it along, and you did—is that right? A I 

presume it was that way. 

“Q You had it in your luggage "with you when you got 
to the hotel and 'went to see Mrs. Millholland? A No, I 
was not at the hotel, and I did not have it in my luggage.” 

That is unimportant. But then he gets to Mrs. Mill¬ 
holland on page 25. 

“Q What did you say at that time? A To my wife? 
“Q Yes. A It is hard to recall all of the conversa¬ 
tion. 

“Q I know that, and it has been some time, but what 
is your best recollection ? A Well, as long as the trustee 
for that trust had died, the thing to do was to see her sis¬ 
ter, so that another trustee could be appointed. 
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“Q When you arrived at Mrs. Millholland’s apai'tment, 
you of course probably did not discuss this the first thing, 
but there came a time during the conversation wh<m you 
brought up the trust agreement? A That is right. 

Who had it at the time in their possession, 
62 you or your vfife? A T presume T had it. ^ think 
I had it. 

“Q And you brought it out and said to Mrs. !Mill- 
holland, ‘Well, here is this agreement. WTiat have you to 
say about it? Or something of that kind? A That is 
right. 

“Q And Mrs. Millholland took it and read it over? A 
I donT remember that she took it and read it over. She 
just gave me the impression that she was well awjire of 
its contents. 

“Q By what she said? A By what she said. 

“Q What did she say? A I cannot recall the exact 
words, but our impression was that she was aware of the 
document, and that she would do the right thing. 


“Q As your memory serves you now, she said Some¬ 
thing that made that impression on you? A Th^t is 
right. 

“Q But you cannot remember what it was? A The 
exact words, no. 

“Q Mrs. Millholland told you that she would let you 
know what she w’as going to do about it later? A I pre¬ 
sume it was to that effect, yes. 

“Q And sometime after that you and your wife 
63 left? A That is right. 

“Q And you never talked to Mrs. Millholland 
about it since? A I have not, no. 

“Q You know’ that your w’ife signed an agreement with 
Mr. Daubin for Mr. Daubin to act as attorney for tour 
wife ? Is that correct ? 

♦ • • • 
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64 Alice Wardman Rheem MUlholland 

• • • • 

Direct Examination 
BY MR. BURNETT: 

Q You are Mrs. Alice W. Millholland? A Yes. 

Q The defendant in this case? A Yes. 

Q You were formerly Mrs. Rheein, R-h-e-e-m? A Yes. 

Q You are the daughter of Harry Wardman? A Yes. 

Q And the half-sister of the plaintiff, Mrs. Naselli, 
here? A Yes. 

Q I am going to ask you first, Mrs. Millholland, did 
you ever appear at any office, Mr. Daubin’s, or your fath¬ 
ers, and there have a conversation or talk with Mr. Daubin 
in your father’s presence, about this alleged tiust 

65 about which w’e are here inquiring? A No. 

Q Did you ever suggest to Mr. Daubin that he 
prepare such a trust? A No. 

Q I will show you a paper bearing the name at the 
top left-hand side of Harry Wardman, in engraving, 1437 
K Street, Northwest, Washington, D. C., dated October 
16, 1928 bearing the signature of Harry Wardman at the 
bottom. 

^IR. BURNETT: Suppose you mark that Defendant’s 
Exhibit No. lA. 

(Letter dated October 6, 1928 to Mrs. Alice W. Eheem 
from Harry Wardman was marked Defendant’s Exhibit 
1-A for identification.) 

MR. BURNETT: If the Court please, I have photostats 
of these exhibits here that I would like to put in, if I may, 
rather than leave the originals here. I will leave the origi¬ 
nals with the Clerk, or I would prefer to substitute the 
copies and retain the originals. 

MR. DAUBIN: I have no objection to substituting 
photostatic copies for the letters. 

THE COURT: Very well. 
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BY MR. BURNETT: 

Q Would you look at Defendant’s Exhibit No. 1-A and 
just refresh your recollection, Mrs. Millholland? 

MR. DAUBIN: Are you offering this in evidence? 

66 MR. BURNETT: Not yet. 

THE WITNESS: Yes. 

BY MR. BURNETT: 

Q Prior to October 28, were you or not the owner of 
any shares of stock in the Wardman Park Hotel? A Yes. 

Q And on October 6, 1928, did you receive Defendant’s 
Exhibit No. 1-A from your father? A Yes. 

Q Had you had any conversation with your father re¬ 
specting a trade of the Wardman Park stock for Park 
Lane Ltd. at that time? A I can’t really reme^nber. 
There may have been some conversation about it. It is 
quite likelv there was. 

MR. BURNETT: I offer Defendant’s Exhibit 1-^ in 
evidence, if the Court please. 

MR. DAI'BIN: T^iat is the purpose of offering this 
in evidence? 

;MR. BURNETT: To show the background of the trans¬ 
action as to how this defendant came into possessio^n of 
the 13,550 shares of stock. 

THE COURT; It is already admitted by the pre-trial 
judge. 

MR. DAUBIN; Only as to the signature. The rpate- 
riality and relevancy were not admitted, just the 

67 signatures were waived. 

THE COURT; This was sent to you by tour 
father? That is his signature? 

THE WITNESS; Yes. 

THE COURT; I will admit it. 

(Defendant’s Exhibit 1-A heretofore marked for iden¬ 
tification, was received in evidence.) 

BY MR. BURNETT: 

Q Did you, about October, 1928, I mean in that close 
vicinitv, did vou ever receive the certificate for share of 
stock of Park Lane at that time? A No. 
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Q Subsequent to 1928, would you tell the Court whether 
or not your father and your husband, Mr. Edward Rheem, 
were in any financial difficulties? A Subsequent— 

Q To 1928? A Yes. 

Q Did they have you do anything with respect to any 
documents that they might have wanted you to execute? 
A Yes. 

Q What did they do? A I would go to the office 
occasionally and sign papers for them. My father would 
come to the house, and I would sign papers. 

68 Q Did you have any other person to counsel you 
at that time, other than your father? A No. 

Q Or your husband? A No. 

Q Upon whom did you rely as to advice as to what 
you would do respecting the papers your father gave you 
to sign? A My father. 

Q Subsequent to October, 1928, did you receive a sec¬ 
ond letter from your father, the same sort of stationery 
as Defendant’s Exhibit 1-A, dated October 25, 1929? A 
Yes. 

MB. BT^RNETT: I will ask the Clerk to mark that 
Defendant’s Exhibit 2-A. 

(Letter dated October 25, 1929 to Mrs. Alice W. Rheem 
from Harry Wardman, was marked Defendant’s Exhibit 
No. 2-A for identification.) 

BY MR. BURNETT: 

Q Between those two dates, October 1928, and October 
1929, I assume you did have some conversation with your 
father respecting the Park Lane Hotel stock? A Yes. 

Q Concerning a loan of it? A Yes. 

Q Tell the Court what occurred. 

69 MR. DAUBIN: I object to her relating any con¬ 
versation had with her father. 

THE COURT: I will sustain the objection. 

MR. BURNETT: Very well. 

BY MR. BURNETT: 

Q This is your father’s signature? A Yes. 
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Q On Defendant’s Exhibit No. 2-A, and you did re¬ 
ceive it from him? A Yes. 

MR. BURNETT: I will otfer that in evidence. 

MR. DAUBIN: What is the purpose of that exliibit ? 

MR. BURNETT: To show the relationship between 
the parties and as to how this defendant still coniinued 
to deal with this stock, and I am going to show, iy de¬ 
grees, how she finally came into possession of the certifi¬ 
cate of stock. 

THE COURT: I will admit it. 

(Defendant’s Exhibit No. 2-A heretofore marked for 
identification was received in evidence.) 

MR. BURNETT: Will you mark this Defendant’s Ex¬ 
hibit No. 3-A. 

(Note in amount of $80,000 dated October 25, 1929, was 
marked Defendant’s Exhibit 3A for identification.) 

THE COURT: What is this 13,500 shares worth? 

MR. BURNETT: It has been estimated differ- 
70 ently by both sides. I will have to ask Mrs. iMill- 
holland. My recollection does not serve me, but I 
think she wrote to Sir Bracewell Smith and asked him 
what the market was. 

THE WITNESS: Yes. 

MR. BURNETT: What did he say? 

THE WITNESS: I am not sure that I have it in my 
bag, but it seems to me I do. May I have my bag? 

MR. BURNETT: Yes. 

THE COURT: I thought this morning something was 
read where he had sold some of those shares for 24 pounds 
a share. 

THE WITNESS: Twenty-four shillings. 

I am under the impression, though, that he said, for 
probate purposes, they have been sold for two pounds a 
share, but I am not quite positive. 

MR. BURNETT: That is for probate in England, in¬ 
heritance tax? 

THE WITNESS: I think he did say that. 
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THE COURT: What do you receive from this stock? 
THE WITNESS: After the tax, you see, is deducted 
from England—the tax is about half—ten shillings to the 
pound, and the tax is deducted at the source from Eng¬ 
land. T have received from $2,500 to $5,000 a year. It 
varies. 

BY MR. BURNETT: 

Q It is a dmdend? A It is a dividend, yes. 

71 Q And some years you receive nothing? A Oh, 
yes. Quite a few years I received nothing. I have 

that here, the number of years. I have it here in pounds. 
MR. BURNETT: Do you want to know now? 

THE WHTNESS: Would you like to have it? 

THE COURT: No. 

THE WITNESS: This was written on the 5th of March, 
1949, and says, “At the present time, the ordinary shares 
are valued at two pounds each for probate purposes.” 
BY MR. BURNETT: 

Q I will show you Defendant's Exhibit 3-A, Mrs. Mill- 
hollancl. Is that your father’s signature? A Yes. 

Q At the lower right-hand corner there? A Yes. 

Q And did you or not receive that at the same time 
you did Defendant’s Exhibit No. 2-A? A Yes. 

MR. BURNETT: I offer this in evidence, if the Court 
please. 

(Defendant’s Exhibit No. 3-A heretofore marked for 
identification was received in evidence.) 

BY MR. BURNETT: 

Q In 1929, in the spring, I think you went to 

72 London? A Yes. 

MR. BURNETT: Will you mark this Defendant’s 
Exhibit No. 4? 

(Letter dated May 22, 1929, to Bracewell Smith was 
marked Defendant’s Exhibit 4-A for identification.) 

BY MR. BURNETT: 

Q I show you Defendant’s Exhibit No. 4, and ask you 
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if that is a copy of the letter that your father gav^ you 
to take to London with you? A Yes, this is it. i 

MR. BURNETT: I otfer that in evidence, if the jUourt 
please. 

MR. DAUBIN: These exhibits and transactions are all 
still prior to the signing of the trust agreement. 

BURNETT: That is right. 

Was it admitted, if Your Honor please? 

THE COURT: Yes. 

(Defendant’s Exhibit No. 4-A heretofore marked for 
identification was received in evidence.) 

BY MR. BURNETT: 

Q Did you get the certificate of stock when you went 
to London in 1929? Yes or no. A No. 

Q Did you have any conversation with your 
73 father about that stock after you came back? A 

About this letter that I took—No, not that T| can 

recall. 

MR. BURNETT: Will you mark this Defendant’s 
hibit No. 5-A. 

(Letter dated November 10, 1936 to Bracew'ell Si 
signed “Harry,” was marked Defendant’s Exhibit 
for identification.) 

BY MR. BURNETT: 

Q I show you this letter upon the stationery of 
Wardman, the photostatic copy, dated November 10, l|936, 
and the writing at the end of the second page in ink fol- 
lovdng the word “Harry”, and “Please send me an early 
reply. H. W.” Whose handwriting is that? A That is 
my father’s, Harry Wardman. | 

MR. BURNETT: I offer that in evidence, if the Court 
please. 

(Defendant’s Exhibit No. 5-A heretofore marked j for 
identification was received in evidence.) 

BY :MR. BLHNETT: 

Q That last exhibit. No. 5-A, was dated November 10, 
1936. Prior to that time, 1936, had you known of any 
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alleged trust agreement similar to the one here put in 
evidence by the plaintitf? A No. 

Q Had you ever seen such a document prior to 1936? 
A No. 

74 Q Did you have a copy of it? A No. 

Q Did you have any conversation with your father 
about it? A No. 

Q Subsequent to this time, 1936, I assume that you did 
come into possession of the certificate of stock? A Yes. 

Q For the Park Lane Hotel stock? A Yes. 

MR. BURNETT: Please mark this Defendant's Ex¬ 
hibit No. 6-A. 

(Letter dated November 17, 1936 to Harry Wardman 
from Bracewell Smith, Park Lane Hotel, Ltd., was marked 
Defendant’s Exhibit No. 6-A for identification.) 

BY MR. BURNETT: 

Q I show you what has been marked Defendant’s Ex¬ 
hibit No. 6, Mrs. Millholland. Just for the purpose of 
refreshing your recollection, will you read the first two 
paragraphs, please, to yourself? A Yes. 

Q Is that or not, that is. Defendant’s Exhibit No. 6-A, 
a copy of the letter your father received from Sir Brace- 
well Smith of the Park Lane Hotel, Ltd? A Yes. 

75 Q Having looked at that, could you give us the 
approximate date of the receipt by you of this cer¬ 
tificate No. 158 for 13,550 Ordinary Shares of Stock in 
Park Lane Hotel, Ltd? A I received it in November, 
1936. 

Q Your father had first requested, as shown by the 
Exhibit here, that you give him 6,666 shares of this Park 
Lane stock. Of course, 6,666 from 20,000 would be 13,334. 
Can you explain to the Court how it is that, instead of 
getting 13,334 shares of stock, a certificate for that num¬ 
ber, how it was that you wound up with 13,550? A No, 
I cannot. 

Q You haven’t any idea? A No, I do not. 

Q After your father received this letter of November 
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17, 1936, you say he did give you the shares of stoclj? 
Yes. 

Q At that time, without telling us what the subsitance 
of the conversation was, can you tell us whether or not he 
had a talk with you about it? Do you recollect that? A 
A talk? 

Q About the certificate of stock when he handed it to 
you? A No, other than to say— 

MR. DAUBIN: Just a minute. I object. 

76 MR. BURNETT; Don^t tell us what he sa|id. 
MR. DAUBIN: The answer is, ‘‘No.’» 

BY MR. BURNETT: 

Q You had some conversation, or did he say sbme- 
thing? A Yes, he said something. 

Q All right. After that, I think your father died in 
1938? A That is right. 

Q And after your father^s death, your half-sister and 
her husband. Count Naselli, came to call upon you; is 
that correct? They came to see you? T don’t mean jthey 
called on you formally. A Yes. 

Q They finally got up to your place? A Yes. ^ 

Q Did either of them have with them a copy of Ithis 
alleged trust here? A Yes. 

Q Who had it, do you recollect? Does your menjory 
serve you ? A My sister had it. 

Q Was it shown to you? A Yes. 

Q By her? A Yes. 

77 Q Il^at was said to her, or to you by her, land 
what did you say to her? A This is when Ishe 

came to the apartment at 1911 R Street. 

Q The first time? A The first time. She did |not 
come to see me the first time. The first time was ri^ht 
after the funeral in her own house. 

Q Whose house do you mean ? 
house. She came to me. I went back to her house 
business. We had a business meeting with some people, 
and she called me. I went upstairs to the room. She 
asked me to ccme up to the room, and I went up to the 


A In my stepmother’s 


on 
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living room, and she asked me or told me that there was 
a paper, and I said I was not conscious,—I didn’t know 
anything about the paper, and she showed it to me and I 
looked at it. I read it. 

Q That was this alleged trust? A That was this 
trust. Then she said that Mr. Daubin had the original, 
and I could go down to his office. 

Q Tell us what you said about that. A About what? 
Q I just .asked you about the conversation. Let’s take 
one step at a time. A All right. 

78 Q What did you say when she told you that Mr. 
Daubin had the original? A I said I would go 

down and see it. 

Q You have told us about all you can recollect? A 
On that one, yes. Then the next time— 

Q Then did you go down to see Mr. Daubin? A Yes. 
Q Immediately? A I went down the next day. 

Q Did you or not get a copy? A No. 

Q Did you see your half-sister again? A Yes. 

Q WTien? A Three or four days following that, that 
week. 

Q That was on R Street? A That "was on R Street. 
Q At your apartment? A Yes. 

Q That was the time that her husband. Count Naselli, 
was with her? A Yes; he was with her the previous time 
as well. 

Q Wlien the paper was shown to you the second time, 
I think you said it was ? A Yes. 

79 Q Wliat was the conversation there at that time? 
A She asked me what I intended to do about it 

and I said, “I haven’t made up my mind yet but I am 
going to go to someone who can give me the very best 
counsel possible”. 

Q Is that about all that occurred there? A Yes. 

Q Did you go to someone? A Yes. 

Q WTio? A Mr. Henry Woodard. 

Q He is now dead? A Yes. 
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Q After having talked to Mr. Woodard, did y|ou re¬ 
ceive a letter from any lawyer? A Yes. 

MR. BURNETT: Will you mark this Defendant’ 
hibit No. 7? 

(Letter dated March 29, 1938, to Mrs. Alice Rheen: 

R. Golden Donaldson was marked Defendant’s Exhibit No. 
7-A for Identification.) 

BY MR. BURNETT: 

I show’ you a paper that has been marked Defendant’s 


s Ex- 


from 


Exhibit No. 7. Having looked at that exhibit, Mrs. 


Mill- 


holland, I wfill ask you if you received that ijn the 

80 ordinary course of the mail? A Yes. 

MR. BURNETT: I will offer Defendant’^ Ex¬ 
hibits Nos. 6-A and 7-A in evidence, if the Court please. 
Are they admitted? 

THE COURT: Admitted. 

(The letters previously marked Defendant’s Exhibits 
Nos. 6-A and 7-A for Identification w’ere received in 
evidence.') 

BY ^IR. BURNETT: 

Q You replied to that letter, did you, Mrs. Millholland? 
A Yes. 

MR. BURNETT: Will you mark this Defendant’s Ex- 
hi'bitNo.8? 

(Letter dated March 31, 1938, to R. Golden Donaldson 
from Mrs. Alice Rheem w’as marked Defendant’s Exhibit 
No. 8-A for Identification.) 

BY MR. BURNETT: 1 

Q I will show you what the clerk has marked Defend¬ 
ant’s Exhibit No. 8-A and ask you if that is a copy of 
your reply to Mr. Donaldson’s letter? A Yes. 

MR. BURNETT: I offer that in evidence, if the Cc»urt 
please. 

IMR. DAUBIN: I object to the receipt of this document 
in evidence. This is a letter from the defendant 

81 apparently to an attorney for a co-beneficiary, the 


other life tenant, attempting to repudiate or 


at 
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least state she is not aware of any existing trust. 

I contend, as a matter of law that, as between the life 
tenants and particularly when one of those life tenants is 
a settlor, the settlor's later repudiation of an irrevocable 
trust is not admissible in derogation of title that she has 
already established. 

THE COURT: She is not repudiating anything. She 
says she doesn’t even know of it. 

^IR. DAUBIN: That is the reason I say she is not 
aware of it. I have looked in Webster’s Dictionary which 
says ‘^Not aware” and I am being cautious. 

T H E COURT: I will admit it. 

(The letter previously marked Defendant’s Exhibit No. 

8- A for Identification was received in evidence.) 

MR. BURNETT: Will you mark these next three as 
Defendant’s Exhibits? 

(Letter dated April 7, 1938, to R. Golden Donaldson 
from Paul E. Lash was marked Defendant’s Exhibit No. 

9- A for Identification. 

(Letter dated June 9,1938, to Messrs. Peele, Lesh, Drain 
& Barnard from R. Golden Donaldson was marked Defend- 
ast’s Exhibit No. 10-A for Identification. 

82 (Letter dated June 15, 1938, to R. Golden Don¬ 
aldson from Paul E. Lesh was marked Defendant’s 
Exhibit No. 11-A for Identification.) 

MR. BURNETT: The next three exhibits, if the Court 
please. Defendant’s Exhibits 9, 10 and 11, constitute cor¬ 
respondence between Mr. Paul Lesh, representing the de¬ 
fendant here, and IMr. Donaldson, representing the plain¬ 
tiff, and I offer them to show that there was a rejection 
of this demand for claims on the alleged trust. 

MR. DAUBIN: As to these documents, I make the same 
objection; that if it is an attempt to repudiate this trust, 
this defendant cannot repudiate an established trust. The 
documents, however, use the word ‘‘aware” again and also 
the document denies that my client has a right of action 
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for an accounting, directly against her. She is probably 
correct as to that. 

THE COURT: They may be admitted. Your objection 
is noted and, just for the purpose of showing, there was a 
communication between the attorney for the plaintiY and 
the attorney for the defendant. 

MR. DAUBIN: That is all it amounts to. 

THE COURT: No suit had been brought. 

MR. DAUBIN: Not at that time, no. 

(The letters previously marked Defendant’s Exhibits 
Nos. 9-A, 10-A, and 11-A for identification were received 
in evidence.) 

83 BY MR. BURNETT: 

Q I think Mr. Donaldson and Mr. Lesh are both 
dead, is that correct ? A Yes. 

Q Mrs. Millholland, something was said here about the 
use of the word by you, the use of the word “aware)” by 
you. I will ask you the direct question now: Prior to 
the time that you saw your half-sister in 1938 when she 
had this copy of this alleged trust, did you know tha : you 
had signed such an instrument? A No. 

Q Had anyone prior to that time told you that you had? 
A No. 

Q And at the time, namely, the year but not the precise 
instant that you signed this alleged trust, did you read 
it? A No. 

Q What w^as the reason for you signing it? A I don’t 
know other than my father asked me to come dowii, at 
least had asked me to come dowm on various occasions 
to sign papers and I went down and this was just anr|ther 
paper to sign. 

Q And no explanation was made to you concerning its 
effect or meaning? A No. 

84 Q Did you ever receive anything of value for 
the execution of the paper? A No. 

Q Did Mrs. Naselli, your half-sister, ever give you 
anything for it? A No. 
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Q In 1931, what was your relationship with your half- 
sister, Mrs. Naselli; was it friendly? A No. 

Q Did you speak to her or not? A Oh, yes. 

Q What was your relationship with your step-mother, 
Mrs. Wardman? 

MR.DAUBIN: I object. 

THE COURT: She may answer. 

BY MR. BURNETT: 

Q What was your relationship with Mrs. Wardman? 
A I am sorry; just about the same as it was with my 
sister. 

Q In 1931, was there any reason for you to make a 
gift to your half-sister, either because of your affection 
or your liking for her or any reason whatsoever, for you 
to make this instrument to give her half of your income 
and her heirs, if any, half of the principal? A No. 
85 MR. BURNETT: You may inquire. 

All of those documents that I offered, I assume, 
were admitted? 

THE COURT: They were all admitted. I think I re¬ 
turned them to you, Mr. Burnett, and the photostats will 
be left here. 

MR. BURNETT: Yes. 

Cross-Examiriatiori 
BY MR. DAUBIN: 

Q Where did you get the Wardman Park Hotel stock 
that you indicated you owned prior to your acquisition of 
the Park Lane Hotel stock? A My father gave it to me. 

Q Just love and affection? A Yes. 

Q And you had owned that Wardman Park Hotel stock 
for several years? A I couldn’t say. I suppose so. 

Q You received the income from it? A Yes. 

Q The income that you received from the Park Lane 
stock, did vou turn any of that over to your father? A 
No. 
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Q Did you turn any of it over to the plaintiff? A 
No. 

86 Q Did you invest any of it ? 

THE COURT: Invest what ? 

MR. DAUBIN: Any of the income that she received 
from the Park Lane Hotel stock, the res of this trujst. 
THE WITNESS: No. 

BY MR. DAUBIN: 

Q You invested none of it? A No. 

THE COURT: Did you spend it? 

THE WITNESS: Yes. 

BY MR. DAUBIN: 

Q Do you still have it, the income? A Am I still 
receiving it? 

Q Have you retained the income that you received? 
A No. 

Q W’hat have you done with it? A I spent it. 

Q Did you use any of it to pay off any notes or obli¬ 
gations on real estate? A Yes; I used $5,000, which I 
stated in my deposition. 

Q What did you do with the balance? A I liveji on 
it, spent it. 

Q You say shortly after your father^s death, the j^am- 
ily had a business meeting? A Yes. 

87 ^MR. BURNETT: Had what? 

MR. DAUBIN: A business meeting. Those are 
the witness ^ words. 

BY MR. DAUBIN: 

Q Shortly after your father’s death, the family hs.d a 


business meeting? 


Yes. 


Q In Mrs. Wardman’s home? A Yes. | 

Q And you attended that business meeting. At that 
time, do I understand you to say that the plaintiff spjoke 
to vou about this trust? A Yes. 

Q And did you say to her, “I don’t know what I ivill 
do about it”? A No. I said, “I don’t know what you 
are talking about. ’ ’ 1 
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Q “I don’t know what you are talking about.” But 
later on, when the plaintiff and her husband came to your 
apartment and talked to you about it and showed you 
the document, vou said you didn’t know what vou would 
do about it? A She showed it to me the first time and 
I looked at it the first time in her own house, in her moth¬ 
er’s mother. She showed me the paper and I looked at it. 

Q And then later on. Count Naselli and Mrs. 

88 Naselli, the plaintiff and her husband, called in your 
apartment? A Yes. 

Q And talked to you again about it? A Yes. 

Q And at that time did you tell them you didn’t know 
what you would do about it? A I told them I had not 
made up my mind. 

Q That you had not made up your mind what you were 
going to do about it? A Yes. 

Q There were several courses in your mind that you 
were going to follow concerning this trust document, were 
there? A There might have been, yes. 

Q Several courses? A Yes. 

Q Some courses that you were going to take in regard 
to this docutnent which would be mutually exclusive of 
the other? A Yes. 

MR. BURNETT: I cannot understand counsel. I am 
entitled to hear the question. 

THE COURT: He said “mutually exclusive of the 
other”. Some course of conduct which she might adopt 
would be mutually exclusive of the other. 

MR. BURNETT: I submit that question is unintelli¬ 
gible. 

89 MR. DAUBIN: The witness answered “Yes” to 
that. 

THE COURT: All right, go ahead. 

BY MR. DAUBIN: 

Q You were always very close and fond of your father, 
weren’t you? A Yes. 

Q Would you say that he returned your affection? 
A Yes. 



Q There is no doubt in your mind about it, is jthere? 
A No. 

Q Have you ever done anything with any intention of 
harming your father? A No. 

Q Do you think that he ever did anything with the 
intention of harming you? A No. 

Q Do you believe that your father’s affection for you 
was such that he always had due regard for your welfare? 
A Yes. 

Q In anything he advised you to do? A Yes. 

Q You were willing to follow his advice? A Y(js. 

Q There have been words bunted around here about 
fraud. Do you mean your father has defrauded you 
90 out of this property? A No. 

Q By your father, I mean your father whc was 
the trustee in this document. Do you mean he didn't at¬ 
tempt to defraud you out of this property? A T inean 
my father never intended to defraud me. 


Q Did the plaintiff, Helen Wardman—let’s see, in 1931 
she was about twenty years of age and you were thjirty- 
seven? A No, I was not thirty-seven. I was thirtyjtwo. 

Q Pardon me. You realize that that is in the deposi¬ 
tion, those figures, and I am only quoting from the de]DOsi- 
tion? A Yes, that is right. 

Q Then Helen has visited you at your home in Spring 
Lake, has she not? A Yes. 

Q As your guest? A Yes. 

Q And stayed with your daughter and you? A "Vi^ell, 
not my daughter, no. My daughter is considerably young¬ 
er than my sister. 

Q When Helen visited you, was your daughter Ibdng 
then in Spring Lake? A Yes. 

Q Spring Lake is up near Atlantic City, is it not? 
A Yes. 

91 Q Then in about 1930, you went on a trip, did 
you not, with yourself and your daughter, Nancy, 
and Mrs. Wardman and Helen? A No, not 1930. 
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Q Let me finish the question. That was in what year? 
A 1929. 

Q In 1929, you did take a trip with Mrs. Wardman and 
Helen Wardman and your daughter. Where was that 
trip ? A We went to Biaritz. 

Q That is in Europe? A Yes. 

Q And you visited together as you travelled together? 
A Yes. 

Q How long were you traveling together? A Two 
weeks. 

Q And then after you returned to the United States, 
you have seen the plaintiff on occasions, haven^t you? A 
Yes, very rarely. 

Q Since her marriage in 1936, she has been away from 
Washington a great deal, hasn’t she? A Yes. 

Q In both Mexico and up in New Jersey where she 
has a home? A Yes. 

Q When she has been here, you have seen her 
92 here on occasions? A Yes. 

THE COURT: Did Mr. Wardman give you the 
stock in the Wardman Park Hotel prior to his second 
marriage ? 

THE WITNESS: No. 

THE COURT: Afterwards? 

THE WITNESS: After, yes. 

BY MR. DAUBIN: 

Q You did visit your father’s office about February 
11,1931, didn ’t you ? A I don’t remember. 

Q You did see this trust document, didn’t you? A 
My signature is on it. 

Q Your answer says that on or about February 11, 
1931, said Wardman told defendant he wanted her to 
come to his office. 

;MR. BURNETT: If the Court please, if counsel can 
show that prior to the filing of that answer this defendant 
saw it and acquiesced in it, I have no objection, but that 
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is my answer. I signed that. She didnH sign it. | Her 
signature is not on there. 

THE COURT: She may answer the question. 

BY MR. BAUBIN: 

Q The answer that your lawyer has filed in this case 
says “On or about February 11 Wardman tolld de- 

93 fendant he wanted her to come to his office’j'. Is 
that true? A I don’t remember. 

Q The answer filed by your lawyer says, “The said 
alleged trust agreement was for the first time then pre¬ 
sented to the defendant for her signature, is that correct? 
A I don’t remember. 

Q Did you tell that to Mr. Burnett? A I don’t re¬ 
member. I don’t know. 

Q Where did he get that information to put i 
answer then? I am reading from the top of page 3 
MR. BURNETT: Answer the question. She ca; 
swer. 

THE COURT: Maybe she doesn’t remember. 

BY MR. DAUBIN: 

Q The answer further says, “She depended sol 
the advice and instructions of her said husband and 
in signing papers presented to her by either of 
Is that true? A Yes. 

Q (Reading) “Depending solely on the 
tions, advice and instructions of her said father, 
signed her name and acknowledged her signature 
leged trust agreement.” 

Is that correct? A Yes. 

Q At the time you signed this trust 

94 were you the owner of the shares of stock in 
A Yes, I owned them from 1930. 

Q Were there any strings attached to them? A 
Q You could do as you pleased with them? A 
MR. DAUBIN: No further questions. 



Redirect Eaximmaiion 


BY MR. BURNETT: 

Q Mrs. Millholland, when you told me about the facts 
in this case, you did say that you had looked at the origi¬ 
nal of this alleged trust agreement and it was your signa¬ 
ture; correct? A When I went to Mr. Daubin’s? 

Q No, when you came to see me. A Yes. 

Q And you also stated that when you signed it, it must 
have been among the documents that your father sub¬ 
mitted to you? A Yes. 

Q And that is the reason why that allegation is made, 
isn’t it? A I see. 

Q Now then, you said that you didn’t think that your 
father intended to defraud you. What is the basis 
95 of that statement? A Well, he never in any way 
showed that he intended in any way to defraud me 
out of anything and the fact that I got the dividends, they 
were mine to use and to do as I pleased with. He wrote a 
letter to London in 1936 and had the certificate sent to 
me in my name. I see no reason why I should think he 
was trying to defraud me in any way. 

Q Whatever he had done theretofore, he tried to make 
up in that way? A Yes, if he had it in his mind. 

Recross-Examination 
BY MR. DAUBIN: 

Q Have you signed any other document at the request 
of your father, other than the trust document and the 
exhibits introduced here? A Had I? 

Q Yes. A I had, yes. 

Q Had you repudiated any of those later on? A No. 
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145 Filed Apr 4 1950 Harry M. Hull, Clerk 1 

I 

PLAINTIFF’S EXHIBIT NO. 1 | 

LIVING TRUST 

Alice Rheem to Harry Wardman, Trustee for Benefit of 

Alice Rheem and Helen Wardman. 

_ 

I, Alice Rheem, residing in the City of Washington* Dis¬ 
trict of Columbia, United States of America, hereinafter 
called the ‘Monor” have, in consideration of One L ollar 
and other valuable considerations receipt of which ils ac¬ 
knowledged, irrevocably assigned, sold, transferred and 
delivered and by these presents do transfer and delliver 
unto Harry Wardman of Washington, District of Colum¬ 
bia, hereinafter called the ‘‘trustee” all the following de¬ 
scribed property, to wit: 

Thirteen Thousand Five Hundred and Fifty (13,550) 
ordinary shares of One Pound each of Park Lane Hlotel, 
Ltd. of London, England. 

To have and to hold the same 

In trust nevertheless, for the following uses and pur¬ 
poses and subject to the following terms, conditions and 
powers hereinafter set forth, that is to say 

First: To hold, manage, sell, invest and reinvest the 
same and collect the income and with full power and au¬ 
thority to vote the above shares in any corporate maiter 
and also any shares or property in which the corpus of 
this trust shall be invested, as he shall deem best in his 
uncontrolled discretion. 

Second: To pay the net income at such period or periods 
as shall appear practicable; one-half to my half sister, 
Helen Wardman, one-half to Alice Rheem, the donor. | 

Third: The property forming this trust estate shall be 
distributed one-half to the natural heirs of Alice Rheem 
and one-half to the natural heirs of Helen Wardman at the 
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time of the death of each beneficiary of this trust es¬ 
tate. 

146 Fourth; I hereby notify Park Lane Hotel, Ltd. I 
have irrevocably assigned and transferred the share 
capital standing in my name to Harry Wardman, as Trus¬ 
tee for the purposes as above set out. 

In 'witness "sv'hereof, I have hereunto set my hand and 
affixed my seal this 11th day of February 1931. 

/s/ Alice Rheem (Seal) 

In the presence of: 

/s/ Meredith M. Daubin 

I, Harry Wardman, the trustee named in the foregoing 
living trust, hereby acknowledge receipt from Alice Rheem 
the trustor therein named of all her right, title and interest 
in and to the property named therein and I hereby accept 
the foregoing trust and agree to execute the same accord¬ 
ing to its terms and conditions. 

/s/ Harry Wardman (Seal) 

In the presence of: 

/s/ Meredith M. Daubin 
District of Columbia 

Before me, Robert N. Taylor, a notary public in and for 
the District of Columbia, appeared Alice Rheem and Harry 
Wardman, who acknowledged the above as their free act 
and deed, this 11th day of February 1931. 

/s/ Robert N. Taylor 
Notary Public of District of Columbia 
My commission expires May 19th 1931 

• • • * 
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PLAINTIFF’S EXHIBIT NO. 2 


PAKK LANE HOTEL LTD 
From the office of 

The Chairman and Managing Director 

Telephone: 

Grosvenor 63^1 
Telegrams 
“Keighbrace, Auldley, 
London 

Park Lane Jlotel 
Piccadilly 
London, W[ 

6th June, lO^O. 

Frederic D. McKenney, Esq., 

IMessrs. McKenney, Flannery & Craighill, 

Hibbs Building, 

Washington, D. C. 

Dear Mr. McKenney, 

I beg to acknowledge receipt of your letter of May l21st 
enclosing photostat copy of the original document entitled 
“Living Trust, Alice Rheem to Harry Wardman, Trustee 
for benefit of Alice Rheem and Helen Wardman”. "STou 
will appreciate that this document is quite new to us, but 
the carrying out of the terms of the Agreement must be 
settled between you and Mrs. Alice Rheem (now Mil|iol- 
land). As far as this Company is concerned, we can c)nly 
recognise the registered holder of the shares. 

Yours faithfully, 

p.p.. PARK LANE HOTEL, LTD. 

/s/ Bracewell Smith 
Chairman & Managing Directoif. 
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DEFENDANT'S EXHIBIT NO. 1-A 


HARRY WARDMAN 


1437 K Street, N. W. 
Washington, D. C. 


October 6,1928. 


My dear Daughter Alice, 

This is to confirm the fact that I hold 20,000 shares in 
the Park Lane Hotel, Ltd., for you, the same being recorded 
in my name, v;hich I shall transfer to you in exchange for 
your stock in the Wardman Park Hotel. 

The certificates are now in London and I shall issue 
instructions to make the transfer of the stock on the books 
to you and to deliver to you the new certificates. 

With Love, 

/s/ Daddy 
/s/ Harry Wardman 

Subscribed and sworn to, before me this 7th day of Oc¬ 
tober 1928. 


/s/ Robert N. Taylor 

Notary Public D. C. 

Mrs. Alice W’. Rheem 
Washington, D. C. 
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DEFENDANT’S EXHIBIT NO. 2-A 


HARRY WARDMAN 
1437 K Street, N. W. 

Washington, D. C. 

October 25,1929. 

Dear daughter Alice: 

In accordance with our conversation when I asked you 
to loan me your 6666 shares of the capital stock of the 
Park Lane Hotel, this is to confirm my verbal promise 
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to secure you for this stock which you loaned to me to be 
used as collateral on a personal loan of $80,000 I was se¬ 
curing. j 

With Love, 

/s/ Harry Wardman 

Mrs. E. D. Rheein 
Washington, D. C. 

DEFENDANT’S EXHIBIT NO. 3-A 

151 Collateral note—General i 

^ 0 , 000.00 

Washington, D. C., October 25; 1929 
On Demand after date "we promise to pay to the order of 
Harry Wardman Eighty Thousand and no/100 DOLLi^JtS 
at Washington, D. C. without defalcation, for value re¬ 
ceived, with interest at the rate of Six percentum per cen¬ 


tum per annum from the date hereof till paid, and as colla¬ 
teral security for the paxunent of this obligation on I the 
dav of the maturitv thereof, have delivered therewith the 
following, that is to say: Assignment in trust of remaining 
undivided interest in British Embassy site, being Lot 800, 
in Square 138—Alice W. Rheem, Trustee. 1 


.Due. 


I 

WARDMAN CORPORATIOll: 
By /s/ Harry Wardman 

Presidenjt 

By /s/ Henry J. Robb | 

Asst. Trelas. 


DEFENDANT’S EXHIBIT NO. 4-A 


May 22,1929j 

Dear Bracewell: 

My daughter, Mrs. Rheem, is sailing for London on the 
Majestic next week, and upon her arrival, she will call to 


see vou. 





You will recall that when you w’ere in Washington I 
told you I was going to exchange my shares in the Park 
Lane for the stock of the Wardman Park Hotel which 
was held by Mrs. Rheem. 

Mrs. Rheem some time ago turned over her stock to me, 
and now I want you to transfer my shares in the Park 
Lane to her, Alice Wardman Rheem, and deliver the same 
to her. 

A copy of this letter has been delivered to Mrs. Rheem. 
With kindest personal regards. 

Sincerely yours, 

Mr. Bracewell Smith 
Park Lane Hotel 
London. 

SxA*'6/y- 

154 HARRY WARDMAN 


1512 K Street, N. W. 
Washington, D. C. 

Dear Bracewell: 


November 10,1936. 


• • • • 


I think it would be best if you will issue Alice W. Rheem 
her shares and mail them to her, I want her to have the 
shares listed on your books in her name, * * * 

Kind Regards, 

/s/ Harry 


Please send me an early reply HW 
156 PARK LANE HOTEL LIMITED. 

Managing Director’s Office 
Telegrams: 

Keighbrace, Audley, London. 


■Dsff 


Telephone: 

Grosvenor 6321. 

PARK LANE HOTEL 
Piccadilly 
London, W. 1 
17th November, 1936. 



Harry Wardman, Esq., 

1512 K Street, N. W., 

Washington, D. C. 

My dear Harry, 

I received your letter of November 10th, and am sorry 
to hear that the result of the Election has caused your 
plans to be changed, and I hope it will not be for the 
worse. 

I am enclosing herewith Share Certificate No. 153 for 
13,550 Ordinary Shares, which you will see has be^n in 
the name of Mrs. Alice Rheem since 1930. 


If ever Alice wants money, she can always sell 


shares, and I have Just bought a few for 24/- each. 


the 


1540 




157 Kindest regards. 

Yours sincerely, 

_ , (signed) BRACEWELpL. 

j 6 }y- '7/) 

158 ^ Law Offices 
R. GOLDEN DONALDSON 

Telephone National 
815 Fifteenth Street 
Washington, D. C. 

March 29, 19^8 

Mrs. Alice Rheem 
1512 K Street N. W. 

Washington, D. C. 

Dear Mrs. Rheem: 

As you know, your sister, Helen, had to leave for IWfex- 
ico Saturday last for an indefinite stay. 

Before going, she told me about the shares of a certj 
stock which is the subject of a subsisting trust agreement, 
and, in view of my friendly relations with all parties, ^he 
executed and left with me a power of attorney, giying 
full authority to deal with the matter and requesting 
to see you. 


am 


me 

!me 
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Will you please let me know when it would suit your 
early convenience to take up the matter with me? 

Harry’s death was a great shock to me and I know it 
was a stunning blow to you. With deepest sympathy, 

Very sincerely, 

/s/ R, Golden Donaldson 


RGD :dmv 


Defendants Exhibit No. S-A 

159 D. C. DEVELOPING COMPANY, INC. 

Real Estate and Construction 
1512 K Street N. W. 

Washington, D. C. 

Harr>' Wardman 
President 

Telephone 
District 3830 
March 31,1938. 

R. Golden Donaldson, 

815 Fifteenth Street N. W., 

Washington, D. C. 

Dear Mr. Donaldson, 

Your letter of the 29th came, first let me thank you for 
your expression of sympathy, my father’s death "was in¬ 
deed a great shock. 

I am not aware of any subsisting trust agreement, how¬ 
ever, I will arrange to engage counsel who will communi¬ 
cate with you. 

Under the circumstances it is not desirable that I should 
talk with you personally, a pleasure I should otherwise 
have enjoyed. 

Sincerely, 

• * • • 

Defendants Exhibit No. 9-A 

PEELLE, LESH, DRAIN & BARNARD 
Attorneys & Counsellors at Law 
1422 F Street, Northwest 
Washington, D. C. 


160 


69 A 


April 7,1938. 

R. Golden Donaldson, Esq., i 

815 15tli Street, N. W., 

Washington, D. C. 

Dear Mr. Donaldson: 

Mrs. Alice Rheem has consulted Mr. Henry F. Wohdard 
and the undersigned concerning your letter to her 6f the 
29th of March which she has acknowledged, and has asked 
that we answer it. 

Your letter refers to shares of a “certain stock which 
is the subject of a subsisting trust agreement[Mrs. 
Rheem is not aware of any subsisting trust agreemenjt and 
is not disposed to countenance any claim of her sister to 
any stock, and on Mrs. Rheem’s behalf w^e must therefore 
take the position that if her sister is so disposed, she may 
proceed to assert her claim as she may be advised. 

We should be glad to have any outline of your cli^int^s 
claim you care to give us. 

Yours very truly, 

PEELLE, LESH, DRAIN & BARNARDj 
By. 

PEL-k 

* * * « 

Defendants Exhibit No. 10-A 

161 COPY 

Telephone National 15|-0 

Law Offices 

R. GOLDEN DONALDSON 

815 Fifteenth Street 
Washington, D. C. 

June 9,1938 

Messrs. Peelle, Lesh, Drain & Barnard, 
and Mr. Henry F. Woodard 
1422 F Street, Northwest 
Washington, D. C. 

Gentlemen: 

Replying to your letter of April 7, 1938, in referelnce 
to the claim of Countess Helen Wardman Naselli agailnsi 
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Mrs. Alice Rheem on account of the 13,550 ordinary shares 
of one pound each of Park Lane Hotel, Ltd. of London, 
England, about which I wrote Mrs. Rheem on March 29, I 
am instructed by Countess Naselli to advise you, and 
through you, Mrs. Rheem, that Countess Naselli insists, on 
her own behalf and on account of her child, if she should 
have one, that the trust agreement executed by Mrs. Rheem 
on February 11, 1931 relating to said stock, is in full force 
and effect, and that she will hold Mrs. Rheem personally 
liable for the fulfillment of the provisions of said trust 
agreement, including an accounting for all dividends re¬ 
ceived upon the said stock by Mrs. Rheem since the exe¬ 
cution of said trust agreement. 

Very truly yours, 

(signed) R. Golden Donaldson 

RGD :dmv 

Registered 

* • • • 

Defendant's Exhibit No. 11-A 

162 PEELLE, LESH, DRAIN & BARNARD 
Attorneys & Counsellors at Law 
1422 F Street, Northwest 

Washington, D. C. 

June 15,1938. 

B. Golden Donaldson, Esq., 

815 15th Street, N. W., 

Washington, D. C. 

Dear Mr. Donaldson: 

We acknowledge receipt of your letter of June 9, 1938, 
giving notice that Countess Helen Wardman Naselli con¬ 
siders that since February 11, 1931, she has had a cause 
of action against our client, Mrs. Alice Rheem, for an 
accounting of dividends on 13,550 ordinary shares of one 
pound each of Park Lane Hotel, Ltd., of London, England, 
and notice of claim under an agreement of that date on 
her behalf and on behalf of her child, if she should have 


one. 
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In reply we must reiterate the denial of the assorted 
obligation made in our letter of April 11,1938. 

Mr. Henry F. Woodard received the duplicate of tyour 
letter which was forwarded to him, and this acknowledg¬ 
ment and reply is from him as well as the undersigned. 

Yours very truly, 

PEELLE, LESH, DRAIN & BARNARD, - 
By Paul E. Lesh. 



I 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


Helen Wardman Naselli, Appellant, 

V. 

Alice Wardman Rheem Millholland, Appellee* 


No. 10635 


Joint Stipulation 

The parties, by their counsel of record, jointly stipu¬ 
late as follows: 

A. Plaintiff’s Exhibit No. 1, Trust Agreement, (printed 
record page 61-A) was offered in evidence by the Plain¬ 
tiff and was received in evidence as shown at page 33 
of Transcript of Proceedings. 

B. Plaintiff’s Exhibit No. 2, Letter dated June 6, 
1940 from Park Lane Hotel, Ltd., (printed record page 
63-A) was offered in evidence by the Plaintiff and was 
received in evidence as shown at page 34 of Transcript 
of Proceedings. 

C. The Plaintiff rested her case as shown on page 43 
of Transcript of Proceedings. 

/s/ Meredith M. Daubin 
Meredith M. Daubin 
Attorney for Appellant 

/s/ John H. Burnett 
John H. Burnett 

Attorney for Appellee 

Washington, D. C. 

August 18, 1950 
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Fok the District of Columbia Circuit 


Helen Wardman Xasixli, Appclhutt , 


V. 


Alice AVardman Kueem IMillholhvnd, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 
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Leonard A. Block^ 
CuAPiN B. Bauman, 

John H. Burnett, 

GOO F Street, X. "W. 
Washington 4, D. C. 
Attorneys for Appellee 


Wilson - Epcs Printing Co. • RE 6003 • Washington 1, D. C. 




No. 10,635 


! APPELLEE’S QUESTION PRESENTED 

In an action by a cestui que trust, as plaintiff, against a set¬ 
tlor, as defendant, to enforce an alleged trust agreement, will 
, laches bar relief to plaintiff where, during SIXTEEN years* 
inexcusable and unexplained delay of plaintiff, defendant has 
suffered loss of testimony by a deceased witness of his mis- 
1 representation, the inducement for execution of the instrument, 
where defendant has retained the corpus and spent the income 
of alleged trust estate, with the acquiescence of the plaintiff, 
where defendant, when called upon for enforcement of the 
I alleged trust, repudiated and disavowed the same to the knowl¬ 
edge of the plaintiff? 

I Does the three year Statute of Limitations bar an action 
. to enforce an alleged trust agreement, where the plaintiff, 
cestui que trust, demands enforcement of the trust in 1938, 

I where the defendant, settlor, repudiates and disavows the trust 
to the knowledge of the plaintiff, where the defendant retains 
i the corpus and income of the trust as her owui, to the knowledge 
of the plaintiff, and where the plaintiff fails to file suit until 
1947? 
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For the District of Columbia Circuit 


No. 10,635 


Helen Wardman Naselli, Appellcmt, 

V. 

Alice Wardman Rheem Millholland, Appelle 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellant’s Statement of the Case fails to include all 
of the material facts before the trial court. It wouljd be 
impossible to give this Court a clear or a comprehei^sive 
account of all the facts by simply stating the omitted facts. 
Therefore, Appellee is compelled to re-state the facts of 
this case. 

The appellant, Helen Wardman Naselli, was plaintiff 
below. The appellee, Alice Wardman Rheem Millholl^nd, 
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was defendant. They will be hereinafter referred to 
accordingly. 

The plaintiff and defendant are half-sisters and daugh¬ 
ters of Harry Wardman, deceased, who was named trustee 
in the alleged trust sued upon. (App. 31-2). 

In 1947, Plaintiff sued for the appointment of a substi¬ 
tute trustee, the trustee named in the alleged trust agree¬ 
ment having died in 1938. (App. 2-4). The alleged trust 
was executed in 1931. (App. 62). It provided for assign¬ 
ment of defendant’s stock in Park Lane Hotel, Ltd., to a 
trustee, for equal division of the income from the stock 
between plaintiff and defendant and for distribution of 
one-half of the corpus of the alleged trust “to the natural 
heirs of Alice Kheem and one-half to the natural heirs 
of Helen Wardman at the time of the death of each bene¬ 
ficiary of this trust estate.” 

The defenses relied upon were (1) that the alleged trust 
was void because of uncertainty of time and manner of 
determination; (2) that the alleged trust was obtained by 
fraud on the defendant; (3) that the plaintiff’s claim was 
barred by the Statute of Limitations; and (4) that the 
plaintiff’s claim was barred by laches. (App. 17). 

The trial court refused to recognize the defense of 
Limitations both on a Motion for summary judgment 
(App. 13) and upon trial. (App. 18). After hearing, 
without a jury, the action was dismissed to the prejudice 
of the plaintiff and plaintiff appealed. (App. 22). 

The Evidence 

It was stipulated by the parties to the trial that Mr. 
Wardman, who was named trustee in the alleged trust, 
had never received any income from the corpus of the 
alleged trust; that plaintiff had never received any such 
income; that defendant had received all income from the 
corpus of the alleged trust and never given the plaintiff 
nor the named trustee any portion thereof. (App. 30-1). 
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Testimony of Meredith M. Danbin 1 

Meredith M. Daubin, Esquire, the attorney for appel¬ 
lant, represented plaintiff below and was the first witness 
called. He testified as follows: 

Mr. Daubin had been Mr. Wardman’s attorney. In 
1931, Mr. Wardman called witness to his offices. Witness, 
defendant and Wardman were present. The latter two 
persons suggested that the witness prepare the- alleged 
trust. As a result thereof, witness did prepare it. The 
conversations between the witness and either the defend¬ 
ant or Wardman were objected to, as confidential, but the 
objection was overruled. (App. 25-6). A second meeting 
between those three persons was had on February 11, 
1931, when the same three and a notary public was pres¬ 
ent. The witness read the alleged trust aloud. Ward- 
man and defendant said it was what they desired and 
both signed and acknowledged the instrument before a 
Notary. Mr. Daubin acted as a wdtness to the document. 

The plaintiff then offered the alleged trust (Pltff. Ex. 1, 
App. 61) and a letter from Park Lane Hotel Ltd. (Pltff. 
Ex. 2, App. 63) in evidence. The Court admitted the same. 
Whereupon plaintiff rested. (Stipulation). 1 

Testimony of the' Defendant 

Prior to October, 1928, the defendant was the owner of 
certain shares of stock in Wardman Park Hotel in this 
city. (App. 43). On October 6,1928, she received a letter 
from her father (App. 42, 43) stating that he thereby con¬ 
firmed the exchange with defendant of her Warldman 
stock for 20,000 shares in Park Lane Hotel, Ltd., in Lon¬ 
don, also stating that the latter stock was in his nam^ and 
that he would obtain certificates for the Park Lane Istock 
in defendant's name and deliver them to her. (Ex. 1, 
App. 64). I 
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Subsequent to 1928, defendant's husband, Edward 
Rheem, (of Swartzell, Rheem & Hensey) and her father, 
Harry Wardman (the builder and real estate operator) 
were in financial difficulties. Defendant signed papers for 
them both at her home and at their offices. She had no 
one to counsel her concerning such papers except her 
husband and her father. Respecting papers which her 
father gave her to sign, she relied upon his “advice as to 
what (she) would do.’^ (App. 44). 

In 1929, defendant had a conversation with her father 
respecting a loan (App. 44). On October 25, 1929 defend¬ 
ant's father wrote a letter to defendant (App. 44-45) 
stating that he confirmed his conversation wuth defendant 
wherein it was agreed by Wardman and defendant that 
defendant would lend her father 6666 shares of the 20,000 
shares of Park Lane stock in order that the father could 
use the same as collateral for a loan of $80,000. (Ex. 2, 
App. 64). On the same date Wardman gave defendant a 
promissory note (App. 46) in the amount of $80,000 made 
by Wardman Park Hotel by Wardman, President, etc. 
(Ex. 3, App. 65). 

In the Spring of 1929, defendant went to London. Her 
father gave her a letter to take wdth her. (App. 47). The 
letter outlined the details of the above exchange of the 
Wardman and Park Lane stocks and asked that Park 
Lane Corporation transfer the stock to plaintiff and de¬ 
liver the certificates to her. (Ex. 4, App. 65). However, 
defendant was not given the certificates. (App. 47). 

Defendant denied the testimony of Mr. Daubin. (App. 
42). She stated that she did not remember visiting her 
father’s office on February 11,1931. However, the alleged 
trust bore her signature. (App. 58). 

Defendant depended solely on the representation, advice 
and instructions of her father when she signed her name 
and acknowledged her signature to the alleged trust. (App. 
59). 
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She did not read the alleged trust. It was 
to her. “This was just another paperfor 
sign for her father (App. 53), who was in 
ficulty (App. 44). 

Notwithstanding the alleged trust agreement of If'ebru- 
ary 11, 1931, wherein Wardman accepted that trusteeship 
and agreed to execute it as provided therein (App. 62), 
Wardman wrote to the Managing Director of Park Lane, 
on November 10, 1936 (App. 47) and requested that cor¬ 
poration to: “issue Alice W. Rheem her shares and mail 
them to her, I want her to have the shares listed on your 
hooks in her name.’’ (Ex. 5, App. 66). 

On November 17,1936, Park Lane wrote Wardman send¬ 
ing him the certificate for 13,550 shares of their stock 
w’hich had “been in the name of Mrs. Alice Rheem since 
1930.” The letter also stated that: “If ever Alice wants 
money, she can always sell the shares, * * (Ex. 6, App. 
66-7).* 

The defendant was given the certificate of stock hr her 
father in November 1936. Defendant did not know why 
she finally received a certificate of stock for 13,550 sliares 
instead of the 20,000 shares her father had agreed to give 
her. (App. 48). 

Defendant talked to her father about the certificate, but 
that conversation was objected to by plaintiff and wa^ not 
offered in evidence. (App. 49). 

A few days after Wardman’s death, on March 18, 1938, 
plaintiff showed defendant a copy of the alleged trust, 
defendant said she was “not conscious—I didn’t Imow 
anything about the paper, and she showed it to me and I 
looked at it. I read it.” (App. 49-50). Plaintiff said Mr. 
Daubin (appellant’s attorney) had the original. 

Defendant went to Mr. Daubin’s office the next day. 


not explained 
defendant to 
financial dif- 
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Later defendant again saw plaintiff who was accom¬ 
panied by her husband, Count Naselli. (App. 50). De¬ 
fendant was asked what she intended to do about the 
alleged trust. She stated that she had not made up her 
mind but would seek advice. (App. 50). 

Thereafter defendant received a letter dated March 29, 
1938, from K. Golden Donaldson, Esquire, attorney for 
Plaintiff, requesting settlement of the ‘^subsisting trust 
agreement” (App. 51; Ex. 7, App. 67). Defendant re¬ 
plied stating that she was “not aware of any subsisting 
trust agreement” and that she would obtain counsel. 
(App. 51; Ex. 8,68). 

Paul Lesh, Esquire, of Peele, Lesh, Drain & Barnard 
represented defendant and wrote Mr. Donaldson on April 
7, 1938 that: “Mrs. Kheem is not aware of any subsisting 
trust agreement and is not disposed to countenance any 
claim of her sister to any stock, and on Mrs. Rheem’s be¬ 
half we must therefore take the position that if her sister 
is so disposed, she may proceed to assert her claim as she 
may be advised.” (Ex. 9, App. 68-9). 

Mr. Donaldson replied on June 9, 1938, asserting that 
plaintiff “insists * • • that the trust agreement executed 
by Mrs. Rheem on February 11, 1931, relating to said 
stock, is in full force and effect, and that she will hold 
Mrs. Rheem personally liable for the fulfillment of the 
provisions of said trust agreement, including an account¬ 
ing for all dividends received upon the said stock by Mrs. 
Rheem since the execution of said trust agreement.” (Ex. 
10, App. 69-70). 

Mr. Lesh replied to that letter on June 15,1939, stating 
that “we must reiterate the denial of the asserted obliga¬ 
tion made in your letter of April 11, 1938.” (Ex. 11, App. 
70-1). 

No more was done by plaintiff in respect of her claim 
until she filed suit September 16, 1947. 
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Since signing the alleged trust agreement in 19^11, de¬ 
fendant has not received dividends from the stock each 
year; but when she did receive dividends they ranged 
from $2,000 to $5,000 each year. (App. 46). All of those 
dividends have been spent by the defendant to pay off a 


$5,000 trust on real estate and for living expenses. 
55). 


(App. 


lixecu- 
othing 


The defendant received nothing of value for the 
tion of the alleged trust. The plaintiff gave her n 
therefor. (App. 53). In 1931, defendant was not even 
friendly with her half-sister. (App. 54)*. The defendant 
had no reason to make such a gift to plaintiff (App. 54). 

Testimony of the Plaintiff 

The plaintiff did not testify at the trial of this cas 3 , but 
parts of her deposition taken before trial by the plE.intiff 
were read into the record, as part of the defense. 

Shortly after the alleged trust w'as made, in 1931, (App. 
34), plaintiff’s father ‘‘came to (her) and told (her) that 
he had established this trust and showed (her) a c(|py.” 

sued 
copy 
bier’s 


(App. 32). That copy was a copy of the instrument 
upon. Plaintiff read it in 1931. (App. 34). That 
was retained by plaintiff until shortly after her fat 
death, in 1938, when she showed the copy to defendant, 
•who read it (App. 35) and stated that she would let plain 
tiff know’ w’hat she intended to do about it. (App. 33, 36). 


Gol 


Plaintiff placed her claim in the hands of R. 
Donaldson, Esquire, who later advised plaintiff in 
that defendant w’ould not comply with the terms of 


alleged trust. 


(App. 37). 


den 

1938 

the 


After Mr. Donaldson advised plaintiff in 1938 thaj de¬ 
fendant would not recognize the instrument as a tfust, 
plaintiff engaged Fred McKenney, Esquire, to advise 


* Plaintiff attempted to show friendly relations in 1929 and prior 
thereto, but offered no evidence to show the relationship in 1931. 
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Park Lane Hotel, Ltd., of creation of the alleged trust. In 
1940, plaintiff was advised by Park Lane that it had re¬ 
ceived a photostat of the alleged trust hut that ‘‘the carry¬ 
ing out of the terms of the Agreement must be settled 
between you and Mrs. Alice Rheem (now Millholland).’^ 
(App. 63). 

Plaintiff did nothing. She, knowingly, permitted Mr. 
Daubin to retain the instrument. 

It was not until 1947 that plaintiff consulted Mr. Daubin 
for the purpose of instituting suit,—sixteen years after 
plaintiff knew of the existence and terms of the alleged 
trust (App. 33). In the meantime defendant had been 
permitted to collect thousands of dollars on the income 
from the corpus of the alleged trust and to spend the 
same solely for defendant's benefit (App. 46). 

Plaintiff never did give an excuse for her delay of six¬ 
teen years in bringing action on the alleged trust. 

Testimony of Count Naselli 

The deposition of Count Giovanni Naselli was also taken 
before trial by the plaintiff and was read into the record 
as part of the defense. It was as follows: 

He married plaintiff July 6, 1936. His wife told him of 
the alleged trust agreement. (App. 37). He saw a copy 
of it shortly after his marriage. He read it over and un¬ 
derstood it. He did not discuss it with Wardman. (App. 
39). 

At Wardman’s death, Naselli and plaintiff brought the 
copy of the instrument to Washington with them “in case 
there was anything to talk over.’^ He and plaintiff had 
talked about the agreement before they left their home 
for Washington, because, as he stated: “as long as the 
trustee for that trust had died, the thing to do was to see 
her sister, so that another trustee could be appointed.^’ 
(App. 40). 
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Wlien Naselli and plaintiff talked to defendant | about 
tbe alleged trust, Naselli bad tbe copy. The witnes^ then 
said to defendant: “Well, here is the agreement. What 
have you to say about it?’^ Witness, although prjessed, 
could not recall what defendant said, but stated th^t de¬ 
fendant gave him the impression that she was awhre of 
the document. (App. 14). 

[The reason that defendant seemed “to be awareof 
the alleged trust, when plaintiff and Count Naselli asked 
defendant about it at defendant's apartment, is clear. At 
a “business meeting” in the home of plaintiff’s mother, 
plaintiff “spoke to (defendant) about the trust.” A^; that 
time, defendant said to plaintiff “I don’t know wha|t you 
are talking about.” (App. 55). Then, when plainti^ and 
her husband went to defendant’s apartment and demanded 
compliance with the terms of the alleged trust (App, 35), 
the defendant, having been previously advised of its (Exist¬ 
ence, undoubtedly was “aware” of it.] 

STATUTE INVOLVED 

Section 12-201, D. C. Code 1940: 

No action shall be brought * * * on any execJitors 
or administrators bond after five years from the |time 
of the right of action accrued thereon; nor on any 
other bond or single bill, covenant or other inistru- 
ment under seal after twelve years after the accruing 
of the cause of action thereon; nor upon any simple 
contract, express or implied, * * * or for the recovery 
of personal property or damages for its unlawful 
detention after three years from the time when the 
right to maintain any such action shall have accrued. 
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SU] 




[ARY OF ARGUMENT 


When an alleged trust is signed by a daughter, naming 
her father trustee, and making herself and her half-sister 
equal beneficiaries of the income, and their natural heirs 
equal beneficiaries of the corpus upon the death of either, 
laches is a complete defense to an action by the half-sister 
as plaintiff to enforce the terms of the instrument, where 
it appears: 

1. The instrument was signed February 11, 1931, 
because of the misrepresentation of the father and the 
reliance of the daughter upon his advice and repre¬ 
sentation. 

2. There was no consideration for said execution. 

3. After the signing of the instrument the father, 
at all times, treated the corpus of the alleged trust as 
still belonging to the daughter, and led the daughter 
so to believe. 

4. The half-sister was given a copy of the alleged 
trust in 1931, received no part of the income at any 
time, but permitted the sister to retain the said in¬ 
come as her own property, to do with as she chose. 

5. The half-sister made no demand for enforcement 
of the alleged trust during the life of the father. 

6. The father died in 1938 and the daughter, settlor, 
was first advised that instrument had been executed 
by her, whereupon said daughter repudiated the in¬ 
strument, of which the half-sister had full knowledge. 

7. After the death of the father, in 1938, no further 
action was taken by the half-sister to enforce the 
alleged trust until suit was filed, September 16, 1947. 

8. The daughter, to the knowledge of the half-sister, 
retained all income from the corpus of the alleged 
trust and has spent the same for her own benefit. 

9. At the trial, the death of the father deprived 
the daughter of the benefit of the father’s testimony 
respecting the representations made by him in the 
execution of said alleged trust, and the reason for the 
father’s failure to recognize the trust, his reason for 
repudiating the same by written document, and his 
reason for leading his daughter to beKeve that she 
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was always the sole owner of the corpus ojf said 
alleged trust. 

10. The plaintiff testified but offered no excuse for 
her delay of SIXTEEN 3 ^ears in bringing the action 
to enforce the alleged trust. 

Where the settlor of an alleged trust repudiates and 
disavows the alleged trust, retains all of the benefits of the 
same, and claims them as her own, with the knowledge of 
the alleged cestui que trust, the Statute of Limitations 
begins to run, and a delay of more than three years in 
filing an action based upon said instrument is barred by 
reason of the Statute of Limitations. 


ARGUMENT 

The defendant concedes the general principles o 
announced in the cases cited and quoted by plaintiff, 
ever, their application to the facts of this case are 


di 


law 
[How- 
nied. 


Laches 


For instance, plaintiff asserts that lapse of time, alone. 


will not support the defense of laches. To that doc 
we subscribe. 


tnne. 


However, in the case at bar, plaintiff inexcusably de¬ 
layed SIXTEEN years' (1931 to 1947), not NINE years 
(1938 to 1947), to file suit on this claim. The plaintiff was 
advised of the alleged trust in 1931 and read a copy of it 
at that time. When she showed the copy to her husband in 
1936, he understood it. The terms of the alleged trust, 
respecting division of income one-half to plaintiff and 
one-half to defendant, are clear. The plaintiff could not 
have misunderstood that provision. 

Consequently, from 1931 to 1947, plaintiff stood by for 


^ The defense of laches applied to the SIXTEEN year period 
defense of limitations applied solely to the NINE year period.! 


; the 
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SIXTEEN years, and acquiesced in defendants claim of 
dominion over and in her collection of income from the 
corpus of the alleged trust by defendant and in its ex¬ 
penditure by the defendant. By sleeping upon her claim 
for SIXTEEN years, plaintiff permitted defendant to 
collect and spend thousands of dollars, which defendant 
believed to be her own. Whereas, had this action been 
timely filed, defendant would not now be in the position 
of being compelled to raise sufficient money to repay one- 
half of said income, together with all the interest thereon, 
in the event this alleged trust is sustained. Surely, the 
inaction of plaintiff places the defendant in changed cir¬ 
cumstances and defendant was thus permitted to act to 
her disadvantage and detriment. 

Furthermore, defendant testified that she was misled 
by her father in this entire transaction. She proved by 
written documents that in 1928 her father agreed to 
trade 20,000 shares of his stock in Park Lane Hotel, Ltd., 
for defendant’s stock in the Wardman Park Hotel; that 
in 1929 he asked her to let him use 6,666 shares of Park 
Lane stock to use as collateral for a loan, notwithstand¬ 
ing the fact that the Park Lane stock was not placed in 
defendant’s name until 1930; that defendant’s father 
gave defendant a note of $80,000 to secure the loan of 
said stock, (which note was never paid). Defendant also 
testified that she did not read the alleged trust when 
she executed it, (App. 48), but that her father was in 
financial straits at the time of its execution and that 
the reason she signed it was because her “father asked 
(her) to come down, at least had asked (her) to come 
down on various occasions to sign papers, and (she) 
went down and this was just another paper to sign” 
(App. 44, 53) and “depending solely on the representa¬ 
tions, advice and instructions of her said father, defendant 
signed her name and acknowledged her signature to the 
alleged trust agreement.” (App. 59). Defendant further 
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proved by written document that in 1936, heit father, 
who had been named as trustee in the alleged t;rust, de¬ 
manded from Park Lane the issuance of a certificate of 
stock in the name of defendant, (App. 66) and that Park 
Lane sent such a certificate to the defendant's father for 
13,550 shares of stock (App. 67) instead.of 13,334 shares 
of stock, which latter amount would have been the dif¬ 
ference between 20,000 shares promised to defendant 
and the 6,666 shares borrowed by defendant’s father. 
(App. 48). Such discrepancy could have been e35)lained 
by defendant’s father alone. 

In the same month (November, 1936) in which de¬ 
fendant’s father demanded issuance of the certif eate of 
stock to defendant, the father received the certificate and 
turned it over to defendant who has held it as her very 
own ever since. (App. 48-9). 

Those facts corroborate the defendant in her testimony 
that she knew nothing of the alleged trust until after 
her father’s death in 1938, w'hen, at her step-mother’s 
home, plaintiff advised defendant of the allegec^ trust 
and defendant said: don’t know what you are talk¬ 

ing about.” (Note: that evidence was not denied by 
plaintiff.) 

It must, therefore, appear to any unbiased eye that de¬ 
fendant’s father was the motivating genius behind this 
entire transaction. He and he, alone, was the only person 
who could give a satisfsictory explanation of how and why 
this alleged trust was conceived and executed and cf how 
and why he, himself, repudiated his trusteeship there¬ 
under in 1936 and obtained and handed to the defftndant 
the certificate of stock, the supposed corpus of the alleged 
trust. 

Apparently, at the latter time, whatever ends the father 
had wanted to serve in 1931 had ceased and deteifnined 
and therefore, the father refused to recognize the alleged 
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trust as a valid instrument. After the execution of the 
alleged trust, defendant’s father continued to assure de¬ 
fendant that the latter was the sole owner of the Park 
Lane stock and that no other person had any claim 
upon it. 

Plaintiff slept upon her claim from 1931 until 1938, 
when the father of the parties hereto died. Such death 
deprived defendant of the benefit of the testimony of 
her father, who, as the trial judge said was “the real 
person who conld have thrown needed light upon the 
subject.^’ 

It thus appears that the unexplained and inexcusable 
delay of plaintiff deprived defendant of the advantage 
she would otherwise have gained by the testimony of her 
father. That loss of testimony and the resulting and in¬ 
creased difficulty of defense give such force and value 
to the defense of laches as to make it a complete bar 
to plaintiff’s claim. 

In Van Hook v. Frey, 13 App. D. C. 543, 551, this 
Court said: 

• • • We are unable to see * * • why she and 
they (defendants) should not have the benefit of the 
doctrine of laches. The very thing has happened 
here, the death of the principal party in interest, 
with the possible loss of testimony and increased 
difficulty of defense, which has given force and value 
to the doctrine of laches; and we think the case one 
wherein the doctrine is eminently applicable. 

In Mt. Vernon Savings Bank v. Wardman, 84 U. S. 
App. D. C. 343,344,173 F. 2d 648, the Court said: 

• • • we agree with the Court below that laches 
applies. Laches is not only an equitable doctrine, 
but controlled by equitable considerations. Halstead 
V. Grinnan, 1894, 152 U. S. 412, 417, 14 S. Ct. 641, 
38 L. Ed. 495. The fundamental requisite necessary 
for its application, is an undue and unexplained delay 
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working an injustice to the other party. Abralfiam v. 
Ordwa^, 1895, 158 U. S. 416, 15 S. Ct. 894, 39 OL.. Ed. 
1036. 

Appellant attempts to excuse its delay because of 
lack of knowledge and this is advanced in the face 
of the known fact that there was available at all 
times for consultation, for the purpose of discover¬ 
ing the claimed fraud, public information of lecord. 
Possession of means of knowledge of fraud is in 
equity tantamount to knowledge itself. City oj New 
Albany v. Burhe, 1870, 78 U. S. 96, 107, 11 Wml. 96, 
20 L. Ed. 155. Appellant did nothing, howeve r, and 
meanwhile the one witness who could throw ijeeded 
light upon the subject—^Wardman—died. 

The property itself presumably has greatly ap¬ 
preciated in value, while almost twelve year^ had 
elapsed since the judgment out of which the contro¬ 
versy stems was obtained. Equity will in such ^ case 
^‘decline to extricate the plaintiff from the pojsition 
in which he has inexcusably placed himself * * 
Abraham v. Ordway, supra, 158 TJ. S. at page 420, 
15 S. Ct. at page 895. 

In Patterson v. Hewitt, 195 U. S. 309, 49 L. Ed. 214, 
25 S. Ct. 35, the owners of a mining claim transferred 
their interests to one of their number as trustee, who was 
to retransfer a % interest in the claim to each one con¬ 
tributing to the development of the claim. Plaintiff con¬ 
tributed his share and demanded a deed, which the trjistee 
refused to give. Plaintiff did nothing for eight yjears, 
during which time the trustee and others continu^ to 
develop the property. After that eight years, plaintiff 
filed suit to enforce the express trust. The statute of 
limitations was 10 years. The plaintiff relied onl the 
statute of limitations, but the court held that laches was 
a defense to the action and denied the claim. The Court 
said, (195 U. S. 321): 

But little need be said in reply to appellant's argu¬ 
ment, that a trust relation was established betvreen 
these parties by the oral agreement of 1883, uider 
which Hewitt (the trustee) was to take possession. 
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hold the property for the benefit of all concerned, 
and ultimately to convey to each his proportionate 
share. In this connection it is sought to apply the 
familiar rule that neither laches nor the statute of 
limitations is applicable against an express trust, so 
long as the trust continues. Conceding all that can 
be claimed as to the existence of an express parol 
trust in this case, the refusal of Hewitt to execute 
the deed to J. H. Patterson of his interest in the 
property, of which both appellants had notice, was a 
distinct repudiation of such trust, which entitled the 
complainants to inunediate relief, and opened the 
door to laches. Speidel v. Henrici, 120 U. S. 377, 386; 
Riddle v. Whitehill, 135 U. S. 621, 634. (Italics 
supplied). 

p. 322: 

We are clearly of the opinion that the delay of 
eight years in this case was inexcusable, and the de¬ 
cree of the court below must, therefore, be afl&rmed. 

In Mason v. MacFadden (C. C. A. 8), 298 F. 384, a 
trust was created in 1904, suit was filed to enforce it in 
1911, but it was not prosecuted for ten years there¬ 
after. The Court denied relief because of laches (389) 
and held that the mere filing of the suit did not excuse 
laches (392). At p. 389, we find: 

From the entire record it is quite apparent that if 
any trust ever existed, it was renounced, openly dis¬ 
avowed, and an adverse interest claimed by the de¬ 
fendant, and was so understood by the plaintiff, at 
least as early as February or March, 1911. The doc¬ 
trine of laches w’ould not apply as long as the trust 
relationship existed, but where there is a repudiation 
of the trust the door to the defense of lacJ^s opens. 
Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 
L. Ed. 718; Riddle v. Whitehill, 135 U. S. 621, 10 
Sup. Ct. 924, 34 L. Ed. 283; Patterson v. Hewitt, 195 

• U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214. (Italics 
supplied.) 

See also: Chandler v. LaUy, 308 Mass. 41, 44, 31 N. E. 
2d 1. 


In McCollum v. Anderson, (C. C. A. 10) 147 F. 2d 811, 
a testamentary trustee was named by a testator, no pro¬ 
vision for a substitute trustee was made. The trustee, 
prior to 1928, advised the cestui que trust that the trust 
amounted to $14,000.00. In 1928, the trustee advised 
the beneficiary it amounted to $6,000.00. After the death 
. of the trustee in 1931, his nephews assumed the obliga¬ 
tions of the trusteeship by common consent. The trust 
continued to dwindle. The estate of the trustee was 
closed in 1938 and the beneficiary never made any claim 
against it. The Court held the beneficiary guilty of laches 
and denied her relief. The Court said, p. 815: 

While statutes of limitations are not strictly ap¬ 
plicable to equitable actions, they are helpful iis an 
analagous guide in the equitable rule of laches. Al¬ 
though a beneficiary is not barred merely by a lapse 
of time from enforcing an express trust, if the t'^ustee 
Repudiates the trust to the knowledge of the '^ene- 
ficiary, laches operates to bar the enforcement of a 
a trust obligation when the beneficiary fails* to sue 
the trustee for breach for so long a time, and under 
such circumstances that it would be inequitable to 
permit him to hold the trustee liable. See Ke^tate- 
ment of Trusts, Sec. 219. ‘‘Independently of I any 
statute of limitations, courts of equity uniformly de¬ 
cline to assist a person who has slept upon his rights, 
and shows no excuse for his laches in asserting 
them.^’ Speidel v. Henrici, 120 IT. S. 377, 7 S- Ct 
610, 612, 30 L. Ed. 718. See also Phillipi v. Phillipe, 
115 U. S. 151, 5 S. Ct. 1181, 29 L. Ed. 336; Gihons 
V. Shell Oil Co. of Calif., 10 Cir., 86 F. 2d 600; Clark 
V. City of Chicago, 7 Cir., 70 F. 2d 172; Bliss v. Bliss, 
65 App. D. C. 147, 81 F. 2d 411. (Italics supplied). 

Laches and acquiescence to the conversion of the j)rin- 
cipal of an estate by the creator of the trust will bjar a 
claim. (1949) In Re BrilVs Estate (Pa.) 64 D. & C. 
155. 1 

The latest expression of a Federal Court upon this 
. subject is found in Whitaker S Co, v. City of Carbon- 
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dale, (D. C. Ill., (1944) 55 F. Supp. 72, where the Court 
held that a delay of 14 years was laches. The Court said, 
p.74: 

Where a trust relationship and trust fwnds are in¬ 
volved the rule with reference to the defense of laches 
in a suit by the beneficiary to enforce the trust is 
stated in the Restatement of the Law, Volume oA 
Trusts, § 219, as follows: 

‘‘(1) The beneficiary cannot hold the trustee 
liable for a breach of trust if he fails to sue the 
trustee for the breach of the trust for so long a 
time and under such circumstances that it would be 
/ inequitable to permit him to hold the trustee liable. 

‘‘(2) The beneficiary is not barred merely by the 
lapse of time from enforcing the trust, hut if the 
trustee repudiates the trust to the knowledge of the 
heneficiary, the beneficiary may be barred by laches 
from enforcing the trust.” 

In the Court below, counsel for plaintiff made much 
of the notice of the alleged trust given to the Park Lane 
Company by plaintiff’s attorney. Evidently, it was 
thought that such a notice relieved against the bar of 
laches. Such is not the law. 

In Mason v. MacFadden, above, (C. C. A. 8), 298 F. 
384, the plaintiff argued that the filing of a suit which 
was never brought to trial relieved against laches, but 
the Circuit Court of Appeals held that such filing of a 
suit which was not prosecuted did not relieve against the 
bar of laches, p. 392: 

The bringing of the suit in the State Court in 1911 
and the failure to prosecute it for ten years does 
not excuse the palpable laches appearing in this 
record. 

If the filing of a suit will not excuse laches, how can 
the writing of a letter do so ? 

As to plaintiff’s claim that defendant did not plead 
laches, (Brief 17) the Court is respectfully referred to 
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the last four paragraphs of defendant’s Answer j(App. 
7-8). The facts there pleaded constitute the defejise of 
laches. Moreover, that claim was asserted in the Motion 
for Summary Judgment (App. 9) and in the pre-trial 
order, it was stated that ‘‘Defendant claims plaintilf is 
guilty of laches.” Although plaintiff’s counsel ma\ have 
had some difficulty in recognizing the sufficiency of tha alle¬ 
gations of laches, he certainly was not misled thereby. 

Statute of Limitations 

The defendant also pleaded and relied on the siatute 
of limitations, (Sec. 12-201, D. C. Code, 1940), las a 
bar to this action. 

The trial court held that since laches applied in this case, 
the statute of limitations could not be invoked (App, 18). 

The defendant does not understand the law to be that 
the defense of the statute of limitations and of laches 
cannot be made to the same claim. Of course, if we have 
a case governed solely by the doctrine of laches, then 
equitable principles must govern and the Court is not 
bound to follow the statute of limitations in fixing the 
time in which the claimant must act or have his claim 
barred. However, in this case the defendant claimed 
that the action of plaintiff was barred by both laches and 
the statute of limitations. There is nothing inconsistent 
in such a claim. 

Granting, for the sake of argument, that these defenses 
are inconsistent, they are now permissible. Rule ^(e), 
(2), F. B. C. P. I 

The defendant repudiated this alleged trust in 1938, 
to the admitted knowledge of the plaintiff; and, notvdth- 
standing the fact that the instrument sued upon is in the 
form of an express trust, the statute of limitations can 
bar the action. I 
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Sec. 12-201, D. C. Code 1940, provides: 

No action shall be brought * * * on any executors 
or administrators bond after five years from the 
time of the right of action accrued thereon; nor on 
any other bond or single bill, covenant or other in¬ 
strument under seal after twelve years after the ac¬ 
cruing of the cause of action thereon; nor upon any 
simple contract, express or implied, * * • or for the 
recovery of personal property or damages for its un- 
law’ful detention after three years from the time when 
the right to maintain any such action shall have 
accrued. 

The instrument herein sued upon is neither an execu¬ 
tor’s or administrator’s bond, nor any other bond” or 
‘‘single bill, covenant” or other instrument” under seal. 
The alleged trust is certainly not a bond nor is it in 
the nature of a single bill or covenant. Before the limi¬ 
tation of fifteen years becomes applicable to this instru¬ 
ment, it must first appear that the alleged trust was 
neither an executor’s nor administrator’s bond, nor a 
single bill nor a covenant nor such an instrument that 
can be said to be either an other bond” or other in¬ 
strument” similar to and partaking of the nature of any 
one of the instruments named in the statute. That is 
elementary law and needs no citation. 

Certainly, the document herein sued upon is not such 
an instrument. Therefore, the statutory period of three 
years ’ limitation applies to this claim. 

It follows that plaintiff’s claim was barred by reason 
of her failure to file suit within three years after plain¬ 
tiff’s counsel advised her that her claim, founded upon 
the alleged trust, was disavowed and clearly and un¬ 
equivocally repudiated. (App. 68-70,37). 

The plaintiff seems to attribute some mystic qualities to 
an express trust. No one was ever so wrong. An ex¬ 
press trust can be repudiated and the statute of limita- 
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tions begins to run from the date when the claimant is 
advised thereof. 

In Goodno v. Hotchkiss, (D. C. Conn.) 237 F. 68i5, 700, 
we find: 

• • • The general rule that express trusts are not 
within the statute of limitations does not applv to a 
trust openly disavowed by the trustee wit a the 
knowledge of the cestui que trust, and the statute 
begins to run from the time of the disavowaj, and 
applies in favor of persons who become trustejes by 
operation of law—as where a person is construed 
into a trustee of property which he has fraudulently 
obtained, or where a trust estate is traced imo his 
hcmds, or where a resulting trust arises. Speidel 
V. Henrici, 120 U. S. 377, 7 S. Ct. 610, 30 L. Edl718; 
Cone V. Dunham, 59 Conn. 145, 20 At. 311, 8 L. R. A. 
647; Wilmerding v. Russ, 33 Conn. 67, 76, 77; Currier 
V. Studley, 159 Mass. 17, 33 N. E. 709. (Italics sup¬ 
plied). 

In PhUlipi V. PhUUpe, 115 U. S. 151, 156, 29 Li Ed. 
336, 5 S. Ct. 1181, an action in equity to enforce an ex¬ 
press trust, the court said: | 

I 

Conceding that what is contended for by cojinsel 
for plaintiff that the statute of limitations does; not 
run against an express trust, it must be borre in 
mind that this rule is subject to the qualification that 
when the trust is repudiated by clear and unequivocal 
words and acts of the trustee who claims to hold the 
trust property as his own, and such repudiation and 
claim are brought to the notice of the beneficiary 
in such manner that he is called upon to asseri his 
equitable rights, the statute of limitations will begin 
to run from the time such repudiation and claim to 
the knowledge of the beneficiary. Gratz v. Profost, 
6 Wheat. 481; Oliver v. Piatt, 3 How. 333; Badger 
V. Badger, 2 Wall. 87; Kane v. Bloodgood, 7 Johns. 
Ch. 90; Bright v. Leverton, 2 DeG. F. & J. i506; 
Wedderburn v. Wedderburn, 4 Myl. & Cr. 41, 52; 
Merriam v. Hassam, 14 Allen (Mass.) 516, 522; At¬ 
torney General v. Fed. Street Meeting House, 3 G ray 
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(Mass.) 1; Williams v. First Presbyterian Society, 
1 Ohio St. 478; Turner v. Smith, 11 Tex. 620. (The 
Conrt then approved the Alabama mle). 

A grantor of a trust can repudiate the trust and start 
the running of the statute. In Benton v. Gilbert, 221 Ala. 
309, 128 So. 604, the Alabama court re-asserted its doc¬ 
trine as quoted by the Supreme Court in the Phillipi Case, 
above, (115 U. S. 157). In the Henton Case, it appears 
that a grantor, by deed of trust in 1913 conveyed certain 
property to herself and two others as trustee for a church. 
In 1917, the grantor entered upon the premises, locked 
the buildings, and denied the use of the premises to the 
church members. In 1919 the grantor obtained a decree 
confirming her right to re-entry and declaring that the 
trust had failed. After the grantor ^s death, her personal 
representatives assumed possession of the property and 
held it adversely to the beneficiaries. The entire time of 
adverse holding by the grantor and her personal repre¬ 
sentatives "was 12 years. The beneficiaries alleged that 
the grantor had no right or power to revoke the express 
trust. However, the Court held that the statute had run. 
In speaking of that adverse holding of the creator and 
grantor of the trust, the Court said (221 Ala. 311): 

• • • This (locking out) was such a disavowal and 
denial of the existence of the trust as to put in oper¬ 
ation the statute of limitations. Glennon v. Harris, 
149 Ala. 230, 42 So. 1003, 9 L. R. A. (N. S.) 314, 13 
Ann. Cas. 1163. 

In Ridgely v. Pfingstag, 188 Md. 209, 50 A. 2d 578, suit 
was filed in equity for an accounting of a trust under a 
Will. The Court held that there was no laches on the 
part of the plaintiffs (188 Md. 235), but the court did 
hold that the statute of limitations barred the claim, be¬ 
cause of these facts, (188 Md. 236): 

• • • But after Mrs. Brunt’s death for more than 
two years before Stewart was appointed trustee, 
every heir (or successor in interest) knew that he 
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received no income from any part of the trust estate 
and either knew, or could reasonably have ascer¬ 
tained, that all the income, including the Lakewood 
Avenue rents, was claimed and received by Stjewart 
as his own. We think the Statute of Limitations 
had begun to run before Stewart’s appointment and 
continued to run thereafter as to the Lakewood Ave¬ 
nue rents, as well as the rest of the rents hald in 
trust before Mrs. Brunt’s death. | 

The law upon which that conclusion was reached was 
stated as follows, (188 Md. 234): 

“Whether a trust is subject to the statute of limi¬ 
tations is, to say the least, largely dependent upon 
the character and terms of the trust.” Tyson v. 
George’s Creek Coal & Iron Co., 115 Md. 564,| 579, 
81 A. 41, 47. At most, only an express trustee is 
denied the right to plead limitations. Farriers’ 
Banking & Trust Co. of Montgomery Count j?- v. 
Bender, 175 Md. 625, 633, 3 A. 2d 743. Recent writers 
have suggested that express trustees usually ar(‘ de¬ 
nied the right to plead limitations, not because: ex¬ 
press trusts are excepted from the statute, bu1: be¬ 
cause during performance and until repudiation of 
the trust bv the trustee there is no cause of acjtion 
and the statute has no bearing. “The true rule with 
respect to the statute of limitations and express 
trusts is more clearly stated as follows: During per¬ 
formance of an express trust there is no caus(j of 
action for breach and so the statute of limitations 
has no bearing on the rights of the cestui; but, if the 
trustee violates the trust and the cestui knows of such 
conduct, or could have learned of it by the us^ of 
reasonable diligence, the court will apply the statute 
of limitations which governs equitable causes of 
action or an analogous statute concerning legal causes 
of action. To cause the statute to begin running dur¬ 
ing the life of the trust there must be some ac1: of 
repudiation of the trust by the trustee, as where he 
declines to account to the cestui, takes trust income 
for his own purposes, or sets himself up as the 
owner of the trust capital.” Bogert on Trusts, § £51; 
Wooley V. Stewart, 222 N. T. 347, 353, 354, 118 nJ E. 
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847. Referring to the nile that the statute usually 
is not applicable to express trusts this court said: 
‘‘But this rule is subject to limitations and restric¬ 
tions, and whenever a trustee sets up an open, public, 
adverse claim against his cestui que trust, and denies 
that the trust any longer subsists, or where a trustee 
recognizes another person as cestui que trust, long 
possession and continued enjoTrment of the property 
under such recognition will be a bar in equity.’^ 
Needles v. Martin, 33 Md. 609, 619. Cf. Owens v. 
Crow, 62 Md. 491,496. 

See also: Wooley v. Stewart, 222 N. Y. 347, 353-4, 119 
N. E. 847. 

It is of no consequence that the Mar\iand Case was a 
suit for accounting. The rule is aflSrmatively established 
that in actions of equitable nature, the statute of limita¬ 
tions does run against express trusts. 

In the case at bar, it is conceded that both before and 
after the death of the trustee named in the alleged trust, 
“all the income” from the corpus of the alleged trust 
“was claimed and received by” defendant “as (her) 
own.” (App. 30-1). 

In 1938, plaintiff’s counsel and attomey-in-fact was 
advised that plaintiff’s claims under the alleged trust were 
rejected and that if plaintiff “is so disposed, she may 
proceed to assert her claim as she may be advised”. 
(App. 69). In 1938 Plaintiff was told by said counsel 
and attorney-in-fact that defendant “would not comply 
with the terms ” of the alleged trust. (App. 37). 

Again, in 1940, after plaintiff’s attorney had forwarded 
a certified copy of the alleged trust to Park Lane Hotel, 
Ltd., plaintiff’s attorney was advised by Park Lane that 
“the carrying out of the terms of this Agreement must 
be settled between you and Mrs. Alice Rheem (now Mill- 
holland). As far as this Company is concerned, we can 
only recognize the registered holder of the shares.” Un¬ 
doubtedly, plaintiff was advised of that statement in 1940, 
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because she produced the letter and offered it ih evi¬ 
dence with no statement as to the date when it came into 
her hands. It must be assumed that she received it in 
the latter part of June, 1940, at the latest. 

Although plaintiff was definitely and distinctly advised 
in 1938 that the alleged trust was repudiated and ir 1938 
and 1940 that, if she wanted any relief on her claims, she 
w’ould have to take action against defendant or settle her 
claim with defendant, plaintiff did nothing until 1947, 
when she filed this suit. Surely, the statute of lijmita- 
tions bars this claim. 

In Teachey v. Gurley, 214 N. C. 288, (199 S. E. 83), 
there was an express trust created by will. In speaking 
of the effect of the statute of limitations upon repudia¬ 
tion of an express trust, the Court said, p. 293: 

• * • If a trustee repudiates a trust by deaf or 
unequivocal acts or words and claims thenceforth to 
hold the estate as his own, not subject to any Irust, 
and such repudiation and claim are brought tc* the 
notice or knowledge of the cestui que trust in such 
manner that he is called upon to assert his rights, 
the statute will begin to run from the time that 
knowledge is brought home to the cestui que 
and he will be completely barred at the end o 
statutory period. 

In such instances the breach of the trust i|s in 
effect, and usually, in fact a breach of contlract, 
express or implied. Actions thereon are necessitrily 
based on the contract and the breach thereof. This 
being true, C. S., 441, applies and the right of aition 
is barred at the expiration of three years after puch 
breach, repudiation or disavowal. Robertson v. D^n, 
87 N. C. 191; Edwards v. University, 21 N. C. 325; 
Dunn V. Dunn, 137 N. C. 533, 50 S. E. 212; County 
Board v. State Board, 107 N. C. 367, 12 S. E. 452; 
House V. Arnold, 122 N. C. 220, 29 S. E. 334; Davis 
V. Doggett, 212 K C. 589. 

See also Allen v. Burlingame, 165 Kan. 294, 299, 194 P. 
2d 913, 916, where the court held that, where a trustee 
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named in an instrument died and no effort was made by 
the grantor to cause a successor trustee to be appointed, 
the statute of limitations began to run on the death of 
the trustee and where an action to enforce the trust was 
begun after the time prohibited by the statute, such action 
could not be sustained. 

By failing to take action for nine years after she was 
formally notified of the disavowal and the repudiation 
of the alleged trust by the named settlor, the plaintiff ^s 
action is barred by the statute of limitations as well as 
by laches. 

Although the trial court dismissed plaintiff’s action 
on the sole ground of laches, such action was also barred 
by the statute of limitations. Therefore, the action of 
plaintiff should have been dismissed in any event. In 
such an instance, the decision of the trial court being cor¬ 
rect, its decision should not be disturbed. 

Dayton Potver & L. Co. v. Public Utilities Com., 292 
XT. S. 290, 78 L. Ed. 1267, 54 S. Ct. 647; Ex parte Royall, 
117 XT. S. 241, 29 L. Ed. 868, 6 S. Ct. 734; Erwin v. Lowry, 
7 How. (XT. S.) 172, 12 L. Ed. 655; Crossett Lumber Co. 
V. United States, (C. C. A. 8), 87 F. 2d 930, 109 A. L. R. 
1348; Exner v. Sherman Power Constr. Co., (C. C. A. 2), 
54 F. 2d 510, 80 A. L. R. 686; Bank of Havelock v. West¬ 
ern U. Tel. Co., (C. C. A. 8), 141 F. 522, 4 L. R. A. (N. S.) 
181,5 Ann. Cas. 515. 

Appellant’s Brief 

Point I 

As heretofore stated, the defendant agrees with plain¬ 
tiff’s general statement of the law that ‘‘a trust will not 
be permitted to fail for want of a trustee.” However, 
that principle of law had absolutely nothing to do with 
the trial court’s decision in this case. The reason for 
deciding the case in favor of the defendant was the 
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SIXTEEN YEARS inexcusable delay, to the prejudice 
of the defendant. 

It may be conceded that stock may be transferred as 
plaintiff contends and that the alleged trust was irre¬ 
vocable; yet those two propositions, standing alone, will 
not support an action to enforce an alleged trust, which 
action is based on equitable principles and to which a 
good defense of laches is made. | 

There is now no cleavage of equity and law as existed 
prior to 1938. Nevertheless, in an action such as that 
brought by plaintiff, the defense of laches is still avail¬ 
able and \ve must look to the established law’ for sppli- 
cation of the doctrine of laches. It has been clearly 
pointed out, above, that the defense of laches barred 
the claims of plaintiff, namely, the right to appointment 
of a substitute trustee and the consequent enforcement 
of the terms of the alleged trust. 

If the contentions of plaintiff are correct, proof of the 
alleged trust, alone, would foreclose a defense of laches 
and thus, plaintiff could bide her time to sue until she 
could, by passage of time and events, catch defendant in 
a position where the defendant had been deprived of her 
evidence to contest plaintiff^s claim. Surely, thal is not 
the law. 1 

Point II 

What has been said under Point I, above, applies to 
plaintiff’s argument respecting ‘^complete” creation of 
the alleged trust, acceptance by the trustee, delivers of 
the alleged trust instrument and the ‘‘irrevocability” of 
the alleged trust. 

Respecting the assertion by plaintiff that the “settlor 
was without power to repudiate the trust”, defendant 
made no contention that the defense of laches deperded 
solely upon the repudiation of the alleged trust by the 
defendant However, the defendant did and does assert 
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that repudiation of the alleged trust by the defendant 
under the circumstances set forth in the title ^‘Statute 
of Limitations^’, above, was and is an integral part of 
the defense based upon such statute. 

The correspondence between plaintiff’s and defendant’s 
attorneys respecting the claim of the defendant was cer¬ 
tainly admissible to show repudiation by the defendant 
and knowledge thereof by the plaintiff in order to start 
the running of the statute. 

Insofar as the defense of laches was concerned, the 
letters were admissible to show that in 1938, plaintiff 
was advised that defendant was “not disposed to counte¬ 
nance any claim” of plaintiff and that plaintiff should 
“proceed to assert her claim as she may be advised.” 
This was open disavowal, which, together with retention 
of res and the income therefrom to the knowledge of the 
plaintiff, opened the door to the defense of laches. 

The authenticity of these letters was never ques¬ 
tioned. Therefore, notice to plaintiff’s attorney of de¬ 
fendant’s refusal to comply was notice to plaintiff. 

The plaintiff was called upon to explain nine years’ 
delay after the exchange of such letters. She never gave 
any explanation. 

Besides, plaintiff admitted that her attorney advised 
her of such repudiation in 1938. (App. 37). Conse¬ 
quently, admission of the letters was not prejudicial 
error to the plaintiff. 

Here, again, plaintiff gave no explanation of her nine 
year delay in bringing this action after her attorney noti¬ 
fied her of such repudiation. 

Plaintiff’s brief also asserts that “a statement from 
the settlor to a co-beneficiary is not a repudiation of an 
irrevocable trust.” Such an assertion standing alone is 
correct. Yet, where we have repudiation, retention of 
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the corpus and income by the alleged settlor, under a 
claim of title thereto, and knowledge of both by the bene¬ 
ficiary, then the circumstances are naturally altered. 
Plaintiff’s assertion then falls of its own weight. 

Point III 

Under this heading, plaintiff tries to lead this bourt 
to believe that when plaintiff first made known the exist¬ 
ence of the alleged trust to defendant, that defendant 
was then aware of it. Such is not the case. 


When plaintiff first spoke of the trust to defendanjt, de¬ 
fendant said: ‘‘I don’t know what you are talking 
about.” ( App. 55). At that time, plaintiff showe<i the 
instrument to defendant for the first time (App. 56)L and 
later when plaintiff and plaintiff’s husband talked 
to defendant, defendant told them that she “had not pade 
up her mind what she was going to do about it.” (App. 
55-6). 

That in itself may not have been repudiation. But, in 
any event, defendant did not comply with the trust and 
plaintiff subsequently retained a lawyer to call upo4 de¬ 
fendant to comply. It was then that defendant hap to 
take an affirmative position respecting the demand^ of 
plaintiff. This she did through her attorneys. 

To argue that repudiation of the alleged trust wasj not 
accomplished by defendant’s asserted position that! she 
did not know what she was going to do, but was going to 
consult counsel, is entirely proper. But to argue that 
defendant could not show that after consultation Vith 
counsel, defendant, through her counsel, then advtsed 
plaintiff’s counsel that the trust was repudiated, is hiihly 


improper. 
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Point IV 

It is submitted that laches was pleaded and proved 
(see “ Laches ’ \ above;. 

How the plaintiff can maintain that only the period of 
NINE years and not SIXTEEN years can be considered 
in determining the issue of laches is completely incom¬ 
prehensible. At the risk of undue repetition we say once 
again: the plaintiff and her present attorney had the copy 
and the original of the alleged trust since 1931. Ap¬ 
parently, both understood its provisions, yet, strange to 
say, neither did anything about it during the lifetime of 
defendant’s father, “the real person who could have 
thrown needed light upon the subject.” Defendant was 
permitted to collect and spend the income from the 
corpus,—plaintiff received none. 

Plaintiff should have sued to protect her rights before 
her father died in 1938. That SEVEN years inexcusable 
delay constituted laches on the death of the father in 
1938. 

Has the defendant been “enriched by the delay, not 
harmed”? Let us see. The defendant has spent all of 
the income for living expenses, except $5,000 paid on a 
deed of trust. If a substitute trustee were appointed, it 
would be his duty to make defendant account for these 
thousands of dollars. Where is she to get the money? 
How can she be made whole ? 

Even though defendant could be said to have enriched 
herself at the expense of plaintiff, the courts will “de¬ 
cline to extricate the plaintiff from the position in which 
he has inexcusably placed himself.” Abraham v. Ord- 
way, 158 U. S. 416*, 420, 39 L. Ed. 1036, 15 S. Ct. 894, 896. 

The plaintiff was not diligent. She was far from vigi¬ 
lant. 
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If plaintiff liad filed suit at any time after 1931, this 
litigation would have been ended long ago. The defendant 
would not have been permitted to collect and spen(i the 
income, if the alleged trust had been sustained. I 

To say that laches does not apply to this case is elqual 
to saying that the doctrine of laches no longer exists in 
our courts. I 

CONCLUSION 

This case should be affirmed. 

Kespectfully submitted, 

Leonard A. Block, 

Chapin B. Bauman, 

John H. Burnett, 

600 F Street, N. W. 
Washington 4, D. C. 
Attorneys for Appellee 
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APPELLANT'S RESTATEMENT OF QUESTIONS 

PRESENTED 

1. The question is whether an irrevocable trust be¬ 
comes unenforceable and a plea of laches prevails through 
a mere delay of nine years by a co-beneficiary in apply¬ 
ing for appointment of a successor trustee; prejudice to 
trust settlor from the delay not shown to exist. 

2. Where the issue, as formed by complaint and an¬ 
swer and as found by the Court in its opinion, is on suit 
by “Plaintiff, Helen Wardman Naselli, sues as beneficiary 
of an alleged trust to have a successor trustee appointed 
with all the rights, powers and duties set forth in an al¬ 
leged trust agreement executed in 1931. The Trustee hav¬ 
ing died,” can the Court “treat this action in the nature 
of a suit to enforce the terms of the alleged trust brought 
by one of the beneficiaries of the trust against the settlor”? 
(Quotes from opinion—^App. 14A, 15A). 

3. Where one life beneficiary of an executed expressed 
irrevocable trust seeks the aid of the Court for the ap¬ 
pointment of a successor trustee—can the Court, at the 
request of settlor (who also has a life interest) decree a 
termination of the trust estate; which termination will ad¬ 
versely affect the rights of vested remaindermen and con¬ 
tingent rights of issue unborn? In other words, can the 
Court revoke an executed expressed irrevocable trust by 
refusing to appoint a successor trustee when only some 
of the beneficiaries in esse are before the Court and con¬ 
tingent unborn beneficiaries are not parties? 

4. Can a settlor of an expressed irrevocable trust re¬ 
pudiate the trust through statements to a co-life benefi¬ 
ciary and are these statements admissible in evidence in 
r.n action for appointment of a successor trustee? 


INDEX 


PAGE 


Question. Frontispiece 

Reply Brief for Appellant . 

Comments on Defendant's Brief . 


Defendant’s Argument in Brief Is Not Consistent 
With Evidence of Record or Her Previous Ad¬ 
missions of Record . 


Defendant’s Authorities Discussed 


Defendant’s Defenses in Her Answer and Defendant’s 
Defenses in Her Brief. 


Plaintiff’s Reply to Defenses . 

Trust Void for Uncertainty, etc. 

Alleged Trust Was Obtained by Fraud on Dej 
fendant . 




The Plaintiff’s Claim Is Barred by Statute of 
Limitations. 


The Plaintiff’s Claim Is Barred by Laches 


The Facts of Records Showing Why Trust Was Cref 
ated .. 


Accrual Date of Plaintiff’s Action 

Summary of Laches . 

Conclusion . 


CITATIONS 

Beard v. Beard, 173 Ky. 131, 190 S. W. 703 . 

Burger v. First Trust Company, 103 Fed. (2d) 260 ... 
Chicago M. and St. P. R. R. Co. v. Des Moines U. R 

Co., 254 U. S. 196, 65 L. Ed. 219, 41 S. Ct. 81. 

EUicott V. Gordon, 70 Fed. (2d) 9. 

Eschen v. Steers, 10 Fed. (2d) 739. 

Haliday v. Haliday, 56 App. D. C. 179. 

Hammond v. Hopkins, 143 U. S. 224, 36 L. Ed. 134j 
12 S. Ct. 418 . 


Hurt V. Gilmer, 59 App. D. C. 292, 40 Fed. (2d) 794.. 21, 22 


2 

2 

3 

4 


9 

9 


13 

14 

12 

17 

19 

23 


11 

22 

18 

22 

22 

14 

20 
























iv INDEX (Continued) 

PAGE 

Kansas City S. R. Co. v. Guardian Trust Co., 240 U. S. 

166, 60 L. Ed. 579, 36 S. Ct. 334. 19 

Mclntire v. Prvor, 173 U. S. 38, 43 L, Ed. 606,19 S. Ct. 

352 . 19 

Mount Vernon Sav. Bank v. Lillian R. Wardman, 84 

App. D. C. 343, 173 F. (2d) 648 . 4 

blunter v. Weil Corset Co., 261 U. S. 276.8, 16 

Northern Pacific R. R. Co. v. Boyd, 228 U. S. 482 .. 8,16, 20 

Stoehr v. Miller, 296 Fed. 414. 22 

Van Hook v. Frey, 13 App. D. C. 543 . 5 

Van Senden v. O’Brien, 61 App. D. C. 137. 14 

John M. Ward v. Sherman, 192 U. S. 168, 48 L. Ed. 

391, 224, S. Ct. 227 . 16 

Statutes: 

D. C. Code 1940—Section 12-201. 13 












IrntFlK Olmcrt of Appaala 

For the District of Columbia Circuit 


No. 10,635 I 

Helen Wardman. Naselli, Appellant, 

vs. 

Alice Wardman Rheem Millholland, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 

The Appellant respectfully submits this reply bi’ief. 
The parties will be referred to as they appeared bei.ow, 
Plaintiff and Defendant. 

COMMENTS ON DEFENDANT’S BRIEF 

The Defendant concedes the general principles of law 
announced in the cases cited and quoted in Plaintiff’s 
original brief. (Def. brief, p. 11) 
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Defendant, in discussion of Plaintiff’s points, admits 
that a trust will not be permitted to fail for want of a 
trustee. (Def. brief, p. 26) 

Defendant also admits that the trust was “completely” 
created, was “accepted” by trustee, that the trust in¬ 
strument was “delivered” to the trustee and that the 
trust is “ irrevocable ’ (Def. brief, p. 27) 

DEFEITDANT’S ARGUMENT IN BRIEF IS NOT 
CONSISTENT WITH EVIDENCE OF RECORD 
OR HER PREVIOUS ADlVnSSIONS OF RECORD. 

The Defendant on page 13 of her brief states: 

“Those facts corroborate the defendant in her 
testimony that she knew nothing of the alleged trust 
until after her father’s death in 1938, * * *»’ 

Contrast this with her allegation in her Answer and 
as testified to in the record: 

“On or about February 11, 1931, said Wardman 
told defendant that he wanted her to come to his 
office • * *. The said alleged trust agreement was, 
for the first time, then presented to defendant for 
her signature. * • • Depending solely on the rep¬ 
resentations, advice and instructions of her said 
father, defendant signed her name and acknowledged 
her signature to said alleged trust agreement.” (App. 
6A, 7A and 59A) 

Therefore, the record shows she did know that she 
executed the trust on February 11, 1931. In fact, in her 
argument to the Court on Defendant’s motion for Sum¬ 
mary Judgment, she states that she hud an intention to 
create an express trust for Plaintiff. She admits sign¬ 
ing the trust instrument but argues that she never de¬ 
livered the trust res to the trustee (App. 8A). However, 
the Court held that the trust was completed by delivery 
(App. 13 A, 15A). 



The Defendant is correct—the trust instrumeni was 
presented for the first time on February 11, 1931. This 
was the very purpose of the meeting of February 11, 
1931, to consider the written trust instrument prepared 
by Daubin pursuant to instructions given to him b>’ De¬ 
fendant and trustee at the previous meeting in Jaruary. 
(Testimony—Daubin, App. 27A, 28A). 

Reading further the Defendant’s brief, w^e find this very 
illuminating admission: 

“After the execution of the alleged trust, defend¬ 
ant’s father continued to assure defendant thajt the 
latter -was the sole owner of the Park Lane stock 
and that no other person had a/ruy claim upon it.” 
(Def. brief, p. 14) 

Defendant must have known that she signed the trust 
if she was being assured that she was sole owner and 
that no other person had a claim on the shares. 

We do know that Harry Wardman, as trustee, acc(!pted 
the trust by execution and acknowldgment of his s igna¬ 
ture (App. 62A). 

We do know that he participated in two conferejnces, 
one before its preparation and one at execution (TjCsti- 
mony—Daubin, App. 28A). 

We do know that he informed his daughter (the Plain¬ 
tiff) that he had established this trust (App. 34A) and 
gave her a copy of the trust instrument (App. 35A). 

Why was the Defendant receiving assurandes that she 
was the sole owner and no one else had any claim if she, 
as she would have this Court believe, knew nothing of this 
trust or its execution until after her father died in 193p? 
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DEFENDANT’S AUTHORITIES DISCUSSED 

Mount Vernon Sav. Bank v. Lillian R. Wardman, 84 App. 
D. C. 343,173 F. (2d) 648. 

This was an action against an intervening third party to 
determine owmership of realty, to declare a resulting trust 
and to establish a lien. It appeared that in 1933, 
Harr}’ Wardman endorsed a note of Wardman Corpora¬ 
tion, the note was negotiated and later came into the 
hands of the bank. 

The complaint alleged that shortly after negotiation of 
the note, Wardman caused certain real property to be 
acquired in name of his wife, Lillian R. Wardman, and 
furnished funds for the erection of a home thereon. 

There was a default on the note in 1936, and judgment 
was obtained against Harry Wardman. Lillian R. Ward- 
man was not a party to the transaction with the bank. 

Wardman died in 1938 and in 1947 the bank filed this 
action. 

The property had increased in value and the Court 
held that there was available at all times for the pur¬ 
pose of discovering the claimed fraud, public information 
of record showing transfer of title to the premises. 

This Court held that laches was a procedural bar in¬ 
asmuch as almost twelve years had elapsed since judgment 
was obtained. 

It must be observed that in the above case the defendant 
had no contractual dealings -with bank and that the 
fraud as alleged by the bank occurred in 1933, five years 
before Harry Wardman died. He lived for two years 
after judgment was obtained, and almost twelve years 
elapsed after judgment before the action was filed against 
the widow, an intervening third party, to declare the re¬ 
sulting trust. 
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Van Hook v. Frey, 13 App. D. C. 543. 

This was an action to declare a resulting trust in real 
estate which had been conveyed some thirty years pre¬ 
viously by a deed absolute on its face. The property had 
been conveyed in trust to secure a loan and later acquired 
by one Allen. It was alleged there was a failure o|f con¬ 
sideration for the original conveyance. Frey (the de¬ 
fendant) was not a party to original transactions and 
w’as never in possession of the property. An original 
party had since died. 


The Court said that the failure of consideration 
fact, was known or ascertainable by plaintiff many 
previously. 


if a 
iyears 

there 


The Court dismissed the action on the ground that 
was a lack of necessary parties (present ovmers of jirop- 
erty not being joined) and on the ground that plaintiff 
was chargeable with laches after thirty years. 

The Defendant in the case at bar, leans heavilv unon 
these two above decisions of this Court. Both suits kere 
to establish a resulting trust in real estate; the defendant 
in each action not being shown involved in the original 
transsiction. 

The record of the actions shows: 


1 . 

2 . 


3 . 


Charges of fraud were made in the complaint;. 
The fraud, if true, was known to plaintiff many 
years past and during lifetime of original parties 
now deceased. 

In one case, thirty years elapsed before ac|tion 
was filed and in the other, the alleged fraud (was 
known to plaintiff and occurred five years before 
an original party died, and a judgment was se¬ 
cured two years before his death, yet suit for 
resulting trust was filed nine years after his 
death. This Court, in the latter case, s^id, 
^‘Equity will decline to extricate the Plaintiff 
from the position in which he has inexcusably 
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placed himself.’’ i. e., knowledge of the transfer 
of the real estate to a third party and failure 
to act during lifetime of original party. 

The Defendant in her brief cites other cases concerning 
constructive trusts and repudiation by trustee, none of 
which cases are in point on the questions presented in the 
instant case at bar. 

DEFENDANT’S DEFENSES IN HER ANSWER 

AND 

DEFENDANT’S DEFENSES IN HER BRIEF 

The Defendant’s answer (App. 5A) raises four defenses 
as follows: 


First Defense 

No action stated against this Defendant. 

Second Defense 

Admits allegations in complaint paragraphs 1 to 6, 
inclusive. Denies Plaintiff has a legal right to ask 
for a successor trustee. 

Third Defense 

Defendant again admits execution of the trust in¬ 
strument on February 11, 1931 in the office of her 
father, Harry Wardman, the Trustee, ‘‘depending 
solely on the representations, advice and instrtuctions 
of her said father, Defendant signed her name and 
acknowledged her signature to the said alleged trust 
agreements* Alleges the trust was not enforced or 
carried out. 

Fourth Defense 

Right of action did not accrue within three years 
before commencement of this action. 

The Defendant’s brief states the defenses as follows: 
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“The defenses relied upon were (1) that the allleged 
trust was void because of uncertainty of time and 
manner of determination; (2) that the alleged trust 
was obtained by fraud on the defendant; (3) that 
the plaintiff’s claim \vas barred by the Statute of 
Limitations; and (4) that the plaintiff’s clainji was 
barred by laches. ” (Def. Brief, p. 2) 


The trial Court ignored all the defenses except 1 
Limitation was held not applicable. 


iches. 


Ishift- 


The defenses have been what might be termed 
ing defenses”. 

It is submitted that the Answer creates the issues. 
However, the defenses as stated in the Defendant’s brief 
are discussed herein. 


The Defendant’s Motion for Summary Judgment, 
was denied by Judge Laws (App. 11 A) stated: 


vhich 


1. An intention ^ to create an express voluijitary 
trust for benefit of Plaintiff was admitted. Howlever, 
it was urged that the trust “res” was a certijticate 
of stock which was not endorsed by Defendant; | thus 
the trust was never completely created. (App. 9A) 


The Court below, in opinion by Judge Laws, held 


that 


the trust was validly created and that the trust in^ru- 
ment and its delivery to the trustee transferred a^l of 
the right and title of Defendant in and to the shares 
to the trustee. (App. 11 A, 13A) 

2. The Defendant urged both the Statute of Limita¬ 
tions and Laches as a defense in her Motion for Num¬ 
mary Judgment. (App.9A) 


^ App. 8A: Defendant's Points and Authorities: 

“It appears by the complaint and the affidavit of the defendant 
herein that defendant was the settlor of the alleged trust sued 


upon. It also appears thereby that the defendant, at one time, 


evi¬ 


dently intended to create an express, voluntary trust for the hefiefit 
of plaintiff.” 
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The Court below, in opinion by Judge Laws, also denied 
both of these defenses as advanced in the Motion, hold¬ 
ing that this present action is not to be determined by 
Statute of Limitations. Further, that Laches is to be 
determined not by mere lapse of time, but by facts to be 
alleged and proven by Defendant indicating circumstances 
prejudicial to Defendant, which must arise by reason of 
the delay of Plaintiif in asserting her demand (App. 
13A). Citing Murder v. Weil Corset Co., 261 U. S. 276, 
Northern Pacific R. R. Co. v. Boyd, 228 U. S. 482. 

The Court in ruling on the motion in case at bar held 
further: 

‘‘While the record shows there was delay by plain¬ 
tiff in asserting her claims after the trust had been 
repudiated and w'hile defendant has filed affidavits 
which are said to indicate defendant has moved to 
her prejudice by reason of this delay, there are rea¬ 
sons why the Court should not now pass on the 
question of laches. As has been stated, defendant’s 
motion for summary judgment, insofar as it seeks to 
have the trust declared invalid, will be overruled at 
this time. • • • On the other hand, if after answer 
is filed the trust is established and the defense of 
laches is required to he decided, the answer may allege 
facts not now before the Court which will have a 
material hearing on the question.’^ (App. 14A) 

The Defendant’s Answer subsequently filed did not 
contain as a defense a charge of fraud by her father, 
Harry Wardman (the trustee), in inducing her to execute 
the trust instrument^; neither was Laches urged spe¬ 
cifically as a defense, nor were any facts alleged which, 
if proven, would show a change of position by Defendant 
subsequent to her alleged repudiation of the trust in 
1938. Laches, as a defense, is discussed hereinafter at 
pp. 15 to 23 of this Reply Brief. 

2 As to fraud, there was no evidence adduced at the hearing; in 
fact the Defendant testified that her father did not commit an act 
of fraud when she created the trust (App. 67A, 59A). 
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Since death of trustee in 1938, Defendant has cominued 
to hold the certificate of stock for 13,550 shares and has 
received the income and used it to pay a mortgage and 
for persona] living expenses (App. 55A). She has been 
enriched. The Defendant (Brief, p. 30) asks that if a 
trustee were appointed and she were required to account 
for this income, where would she get the money. This 
appears as her argument of prejudice. The Defendant 
offered no evidence as to amount of income or her inability 
to repay. Any claim for accounting made in a future 
action, if any, is merely speculative and not now before 
this Court. The Defendant will not be deprived o:^ any 
defense by the appointment of a successor trustee. 

I 

PLAINTIFF’S REPLY TO DEFENSES 

1. Trust Void for Uncertainty, Etc. 

There are neither allegations in the answer, evidence 
adduced at the hearing, references in the Court’s opinion, 
question presented to this Court nor argument in De¬ 
fendant’s Brief on this defense. 

2. The Alleged Trust Was Obtained by Fraud cn 

Defendant. 

There are neither allegations in the answer, evic ence 
adduced at the hearing, references in the Court’s opin¬ 
ion, question presented to this Court nor argument in 
Defendant’s Brief on this defense. 

The Defendant in her brief under ‘^Appellee’s Question 
Presented” and on page 12 of her brief now argues: 

“Defendant testified that she was misled by her 
father in the entire transaction.” 
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Fraud or Misled, let us go to the record. 

App- : 

Cross-examination of Mrs. Millholland, Defendant, by 
Mr. Daubin: 

“Q. You were always very close and fond of your 
father, we ren ^t you ? A. Yes. 

‘‘0. Would you say that he returned your affec¬ 
tion? A. Yes. 

“Q. There is no doubt in your mind about it, is 
there? A. No. 

“Q. Have you ever done anything with any in¬ 
tention of harming your father? A. No. 

“Q. Do you think that he ever did anything with 
the intention of harming you? A. No. 

“Q. Do you believe that your father’s affection 
for you was such that he always had due regard 
for your welfare? A. Yes. 

“Q. In anything he advised you to do? A. Yes. 

“Q. You were willing to follow his advice? A. 
Yes. 

“Q. There have been words bunted around here 
about fraud. Do you mean your father has de¬ 
frauded you out of this property? A. No. 

“Q. By your father, I mean your father who was 
the trustee in this document. Do you mean he didn’t 
attempt to defraud you out of this property? A. I 
mean my father never intended to defraud me.” 

App. 59A: 

“Q. The answer further says, ‘She depended 
solely on the advice and instructions of her said hus¬ 
band and father in signing papers presented to her 
by either of them.’ Is that true? A. Yes. 

“Q. (Reading) ‘Depending solely on the repre¬ 
sentations, advice and instructions of her said father, 
defendant signed her name and acknowledged her 
signature to alleged trust agreement.’ Is that cor¬ 
rect? A. Yes.” 
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The Courts have held that: 

‘‘Undue influence sufficient to warrant the setting 
aside of a deed of trust is such as is obtaried by 
excessive importunity, superiority of will or mind, 
or any other means which destroys the free agency 
of the creator, and constrains him to do what he is 
unable to refuse.” Beard v. Beard, 173 Ky. 131, 190 
S. W. 703. * • 

The Courts should not accept such an unsupported 
claim of fraud or misrepresentation advanced only in 
argument with the hope that the Court, in som(‘ way, 
will be influenced thereby. 

The Defendant herself urges that Harry Wardman, the 
father of both the parties, was the donor of a ^ft to 
her of Wardman Park Hotel stock, which, at his n^quest, 
she later exchanged with him for 20,000 shares of Park 
Lane Hotel, Ltd. (App. 64A, Ex. 1-A; App. 43A). Later, 
at his request, she loaned him 6,666 shares of this stock 
(App. 64A, Ex. 2-A; App. 43A). 

Then in her argument she urges fraud or misrepre¬ 
sentation and thus she attempts to fly in the very face 
of her sworn testimony wherein she professes her love for 
her father and admits that he returned her love and that 
he advised her only with due regard for her welfaife and 
that he would not and did not intend to defraud h^r out 
of this property. The defendant previously admitted in 
the Court below that she intended to create an expressed 
voluntary trust for benefit of Plaintiff and that sl e did 
sign her name and acknowledge her signature on the trust 
on the representation, advice and instructions of her 
father. (App. 59A). 

The testimony of Meredith M. Daubin also shows that 
Defendant intended to create the trust and that sh(j was 
present at tw^o conferences with the trustee, and that after 
the trust was read aloud, she executed the trust aijd ac¬ 
knowledged her signature (App. 24A, 25A, and 28A). | 
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THE FACTS OF RECORDS SHOWING WHY .TRUST 

WAS CREATED 

The Defendant, in her own attempt to have the Court 
help her revoke this solemn trust, gives a most convincing 
reason for its creation. The Defendant shows that Harry 
Wardman first gave her the Wardman Park Hotel stock, 
then in 1928, he exchanged this with her for 20,000 shares 
of Park Lane Hotel stock. Later in 1929, at his request, 
she loaned him 6,666 shares (or 6,450 shares) of Park 
Lane Hotel stock. 

In 1931 Defendant was thirty-two years of age and 
Plaintiff was twenty years of age (App. 57A). 

Tlien in 1931 a trust was created with the balance of 
Park Lane Hotel stock (13,550 shares) for the benefit of 
Harry Wardman^s two daughters (Plaintiff and De¬ 
fendant) and their children, and the Defendant admits: 

‘Ht appears by the complaint and the affidavit of 
the defendant herein that defendant was the settlor 
of the alleged trust sued upon. It also appears 
thereby that the defendant, at one time, evidently 
intended to create an express, voluntary trust for the 
benefit of plaintiff.^’ (App. 8A) 

The Defendant also admits that this was done on the 
advice and instructions of her father, who had due regard 
for her welfare (see Defendant's testimony, supra) and 
further that she could do as she pleased with these shares 
when she signed the trust instrument. 

Testimony of Defendant (App. 59A): 

‘‘Q. At the time you signed this trust agreement, 
were you the owner of the shares of stock in 1931? 
A. Yes, I owned them from 1930. 

“Q. Were there any strings attached to them? 
A. No. 

‘^Q. You could do as vou pleased wfith them? A. 
Yes.»’- 
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Why should this Court entertain any present (fefense 
to the appointment of a successor trustee for this executed 
expressed irrevocable trust? | 

3. The Plaintiff’s Claim is Barred by Statute of 

Limitations. j 

The Defendant in her answer in “Fourth Dejpense” 
pleads the Statute of Limitations. The Defendaijt also 
urges this as a defense in her Brief to this Court. 

The trial Court denied the defense of Statute of Limi¬ 
tations (App. 18A). 


The Defendant on page 9 of her brief, says that Section 
12-201, D. C. Code, 1940 ^ is the statute involved herein 


which bars the Court from giving the Plaintiff the relief 
requested—the appointment of a successor trustee. 

The Defendant states the question as follows: 

“Does the three year Statute of Limitations bar 
an action to enforce an alleged trust agreement, ^vhere 
the plaintiff, cestui que trust, demands enforcement 
of the trust in 1938, where the defendant, settlor, 
repudiates and disavovrs the trust to the knowiledge 
of the plaintiff, -where the defendant retains the corpus 
and income of the trust as her own, to the knowledge 
of the plaintiff, and where the plaintiff fails to file 
suit until 1947?” 

For the moment, assuming that, 

1. A settlor can repudiate an irrevocable trust, 

3 Section 12-201, D. C. Code 1940: 

“No action shall be brought * * * on any executors or adminis¬ 
trators bond after five years from the time of the right of action 
accrued thereon; nor on any other bond or single bill, covenajnt or 
other instrument under seal after twelve years after the acc]*uing 
of the cause of action thereon; nor upon any simple contract, ex¬ 
press or implied, * * * or for the recovery of personal property or 
damages for its unlawful detention after three years from the time 
when the right to maintain any such action shall have accrued. 
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2. The communications in 1938 from the Defendant- 
settlor to the Plaintiff, a co-life beneficiary, was 
a legal repudiation, and 

3. That, Plaintiff’s right to ask the Court for the 
appointment of a successor trustee is controlled 
by the two above assumptions, 

then does the three or twelve year statute of limitations 
of actions apply? 

The Trust Instrument (App. 61 A) is “sealed” by the 
settlor and her signature witnessed and notarized. 

In the District of Columbia, an action on a sealed in¬ 
strument must be brought within twelve years: 

“No action shall be brought on * * other instru¬ 
ment under seal after twelve years after the accruing 
of the cause of action thereon, * * (Sec. 12-201, 
D. C. Code) 

The “assumed” repudiation was in 1938 after death 
of Trustee and the complaint for appointment of suc¬ 
cessor trustee was filed in 1937. 

Therefore, this action was timely as tested by the 
Statute of Limitations. 

The trial Court held that the bar, if any, to a suit to 
establish a trust is not to be determined by the Statute 
of Limitations citing in the opinion Holiday v. Holiday, 
56 App. D. C. 179, Vcm Senden v. O'Brien, 61 App. D. C. 
137. 

4. The Plaintiff’s Claim is Barred by Laches. 

The Defendant in her answer does not plead Laches. 
Tiic Court dismissed the complaint on grounds of Laches. 

The “Third Defense” in the answer contains recita¬ 
tion of many transactions previous to creation of the 
trust in 1931 but there are no allegations or evidence of 
record to establish that the Defendant has: 
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1 . 

2 . 

3. 


Changed her situation since 1938, after death of 


Trustee. | 

That any rights have been created in intervening 
third parties since 1938. 

That the Defendant will suffer irreparable iniurv 
if a successor trustee is appointed. 

The Defendant in her brief advances as an artruruer.1 
to show a present injury if the trust is enforced: 

Defendant’s brief, p. 12: 

‘‘Whereas, had this action been timely filed, fle- 
fendant would not now be in the position o’ beinir 
compelled to raise sufficient money to repay cne-hnlf 
of said income, together with all the interest thereon, 
in the event this alleged trust is sustained.” 

Defendant’s brief, p. 30: 

“Has the defendant been ‘enriched by the delay, 
not harmed’? Let us see. The defendant has spent 
all of the income for living expenses, except $5,000 
paid on a deed of trust. If a substitute trustee were 
appointed, it would be his duty to make defendant 
account for these thousands of dollars. Where is she 
to get the money? How can she be made whole?” 

There was no evidence showing insolvency or the 
amount of income for which she might be accountable. 
If such evidence had been adduced, it would not support 
a plea of Laches. 

The mere fact that the Defendant has receivj^d the 
income since 1938 and invested a part and spent tl|ie rest 
is simply ‘ ^ enrichment ’ ’ at expense of Plaintiff. | 

However, this is not an action to impress a constmctive 
trust on property held by an intervening third party or 
for an accounting of any property in hands of defendant. 

The Supreme Court of the United States has held that 
changed circumstances must be shown by defendant as a 
basis of laches. If prejudice will not be occasioned to 
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the defendant as a result of the assertion of the complain¬ 
ant’s rights, laches is not predicable of delay attending 
the commencement of suit. Munter v. Weil Corset Co., 
261 r. S. 276, 67 L. Ed. 652, 43 S. Ct. 347. 

Unless the non-action of plaintiff operated to induce the 
defendant to change her position, there is no necessary 
estoppel arising from mere lapse of time. North Pac. 
R. R. Co. V. Boyd, 228 U. S. 482, 57 L. Ed. 931, 33 S. Ct. 
554. 

“It is not necessary to multiply cases They all 
proceed upon the theory that laches is not, like limita¬ 
tions, a mere matter of time; but principally a ques¬ 
tion of the inequity of permitting the claim to be 
enforced,—an inequity founded upon some change in 
the condition or relations of the property or the par¬ 
ties.'' 

“The reason upon which the rule is based is not 
alone the lapse of time during which neglecst to en¬ 
force the right existed, hut the change of conditions 
which may have arisen during the period when there 
has been neglect. In other words, where a court of 
equity finds that the position of the parties has so 
changed that equitable relief cannot he afforded with¬ 
out doing injustice, or that the intervening rights of 
third persons may he destroyed or seriously impaired, 
it ^vill not exert its equitable powers in order to save 
one from the consequences of his own neglect.”— 
John M. Ward v. Sherman, 192 U. S. 168, 48 L. ed. 
391, 224 S. Ct. 227. (Italics supplied). 

“The third of the constituents of laches is injury 
or prejudice to the defendant in the event relief is 
granted to the complainant. A correct statement is 
that the doctrine of stale demand applies only where, 
because of lapse of time 

*it would he inequitable to allow a party to enforce 
his legal rights' ". Keller v. Harrison, 151 Iowa 320. 
(Italics supplied) 

Hereinafter it is urged that if Laches is given consid¬ 
eration, then it must be calculated from the time of 
death of the trustee in 1938 and the facts thereafter exam- 
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ined to determine whether the Defendant has pleaded or 
proven facts wherein she will be prejudiced by appoint¬ 
ment of a successor trusteee. 


ACCRUAL DATE OF PLAINTIFF’S ACTION 


The Plaintiff in her action petitions the Court 
point a Successor Trustee. 

The Court below attempted to enlarge this into 
to enforce a trust. 


to ap- 
a suit 


This, we believe, was error. 

I 

Plaintiff knew of the trust—^her father had told her of 
the trust and given her a copy of the executed trust in¬ 
strument (App. 34A, 35A). 

The need for a successor trustee did not arise until the 
death of the father in 1938. 

After the death of her father, the trustee, the Plaintiff 
and her husband discussed the trust with her half- sister 
(the Defendant) for the purpose of the appointmimt of 
a successor trustee (App. 35A). 

Shortly thereafter Defendant caused the transmittal of 
the letters in evidence as Defendant’s Exhibits 9A, 11 A. 

These letters. Defendant claims, were a repudiation of 
the trust after death of trustee. 1 


The Plaintiff asserts as a matter of law that the 
fendant could not revoke the trust since it was an 
cuted irrevocable trust and the Court erred in rece 
these letters in evidence—see Plaintiff’s original 
pp. 12,13 and 14. 


De- 

exe- 

iving 

{Brief 


The Plaintiff after the death of the trustee in 19^8 in¬ 
formed the Defendant that she would be held liablj: 

“Countess Naselli insists, on her own behalf and 
on account of her child, if she should have onej that 
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the trust agreement executed by Mrs. Rheem on Feb¬ 
ruary 11, 1931 relating to said stock, is in full force 
and effect, and that she will hold Mrs. Rheem per¬ 
sonally liable for the fulfillment of the provisions 
of said trust agreement, including an accounting for 
all dividends received upon the said stock by Mrs. 
Rheem since the execution of said trust agreement. 

(App. 69 A, Def. Ex. 10 A) 

Tile Plaintiff thereafter notified the Park Lane Hotel, 
Ltd. that the 13,550 shares of its stock was the trust res 
and she sent to the corporate company a copy of the 
trust doemnent. (App. 63A, Plaintiff’s Exhibit 2) 

When did the Plaintiff’s cause of action accrue? 

1. For the appointment of a successor trustee, it ac¬ 
crued on the date of trustee’s death in 1938. 

2. Assuming a repudiation by settlor after death of 
trustee, then of course the action accrued after trustee’s 
death in 1938 at time of assumed repudiation. 

Certainly during the lifetinie of the trustee from 1931 
to 1038, the Plaintiff had no cause of action — it is not 
necessary after a trust is once established and acknowl¬ 
edged that it be constantly reiterated or confessed. {Chi¬ 
cago M. and St. P. R. R. Co. v. Des Moines U. R. Co., 254 
U. S. 196, 65 L. Ed. 219,41 S. Ct. 81). 

The Plaintiff is making no charge that her father W’as 
misrepresenting the facts to her when he told her of the 
trust and gave her a copy of the trust instrument. 

In the case of an express trust, the cestui que trust is 
entitled to rely upon the fidelity of the trustee. {Chicago 
M. St. R. R. Co. V. Des Moines, supra). 

The trust, by its terms, gave the trustee authority to 
pay the net income at such period or periods as shall ap¬ 
pear practicable. 
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The plaintiff is not to be deemed in default until there 
was something to apprise her of the defendant’s jiostile 
conduct or invasion of plaintiff’s right and until slie has 
had a necessity and opportunity to institute suit. Mclnlire 
V. Pryor, 173 U. S. 38, 43 L. ed. 606, 19 S. Ct. 352; 
Kansas City S. R. Co. v. Guardian Trust Co., 240 U. S. 
166,60 L. ed. 579,36 S. Ct. 334. 

Defendant makes no claim of any conversion with or 
communication to the Plaintiff until after death of trus¬ 
tee. 

SUMMARY OF LACHES 

The Ultimate Question as Presented by the Trial Court’s 
Decree Being Whether Laches Applies, the Plaintiff Sum¬ 
marizes the Facts of Record. 


It appears that the Court below denied the comi)lain- 
ant’s request for the appointment of a successor trustee, 
holding such would be prejudicial to defendant in that 
the plaintiff waited from 1938 to 1947, nine years after 
the death of the trustee, before instituting suit; and that 
as a result of the delay the defendant, as a settlor of an 
executed expressed irrevocable trust, has been prejudiced. 

There are many defects to such a defense and the trial 
Court committed error in its decision thereon, such ai| (1) 
absence of all necessary parties (other beneficiaries) (2) 
trust is irrevocable and could not be repudiated by setjtlor; 
(3) Laches not pleaded as a defense; (4) elements of 
Laches not proven by defendant; (5) defendant was re¬ 
quested to agree on a successor trustee; (6) defendant 
knew plaintiff would hold her liable; (7) defendant |is a 
co-beneficiary and had an equal right and duty to pro¬ 
ceed for a successor trustee of the trust she had created. 

The trustee of the executed expressed irrevocable ttust 
died in March 1938 and shortly thereafter the plaintiff 
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discussed with defendant the appointment of a successor 
trustee. 

After deliberation the defendant replied with what the 
defendant asserts is a repudiation of the trust, but this 
only after death of trustee. 

By registered letter the plaintiif then informed defend¬ 
ant that in behalf of herself (plaintiff) and her unborn 
children, the defendant would be held accountable. 

The plaintiff then served a copy of the trust instrument 
on the corporate company, of the trust res (Park Lane 
Hotel Ltd.). The defendant did not 

1— plead laches in her Answer, 

2— assert or prove any facts to support a change of 
condition since 1938, or in support of other elements 
of the defense of laches. 

Unless the complainant ^s delay of nine years in seeking 
a successor trustee induced the defendant to change her 
position, there is no necessary estoppel arising from mere 
lapse of time. NortJiern P. R. Co. v. Boyd, supra. 

There is no basis for a contention of Laches where rights 
of third parties are not involved, and defendant’s situation 
in regard to the shares of stock, the trust res, has not 
changed since 1938 by reason of plaintiff’s delay to ask 
for a successor trustee. (19 Am. Jur. 509 at p. 353, 354) 

Where there has been no change of circumstances be¬ 
tween the parties (i.e., since death of trustee in 1938) 
and no change with reference to the condition of the prop¬ 
erty, a court of chancery will run very nearly if not quite 
up to the measure of the statute of limitations as applied 
in analogous cases in a court of law, i.e. 12 year by D. C. 
Code. Hammond v. Hopkins, 143 U. S. 224, 36 L. Ed. 134, 
12 S. Ct. 418. 

Ilowover, the Plaintitf urges that the trial Court had 
no jurisdiction to consider revoking an othonvdse irrevo- 
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cable trust in absence of all the beneficiaries both ip esse 
and the unborn contingent remainderman. This is the 
law of the case as previously announced by this Court. 
Hurt V. Gilmer, 59 App. D. C. 292, 40 Fed. (2d) 794j. 

There are no rights of intervening third parties in¬ 
volved. 

The defendant claims that she now has a stock certifi¬ 
cate for the stock and admits she has invested $5,('00 of 
the income from the trust and spent the rest. j 

The defendant as a co-beneficiary in behalf of herself 
and her own issue (remainderman) had a right” and 
^‘interest” equal to that of plaintiff to proceed for a suc¬ 
cessor trustee. 

Should the Court now revoke the trust and restor^ set¬ 
tlor defendant to all her previous property rights in jtrust 
res when by the expressed terms of the trust it is irrevo¬ 
cable? 

There is no occasion to discuss what might be said by 
Harry Wardman, the trustee, if he were alive. 

1— The necessity for a successor trustee did not arise 
until after his death in 1938 

2— The defendant’s alleged repudiation did not ciccur 
until after the death of the trustee 

3— In any event Harry Wardman as trustee did ac¬ 
cept the trust during his lifetime (App. 61A, PI. 
Ex. 1) 

4— He notified his daughter, the plaintiff, of the trust 
and gave her a copy of it. 

The situation in 1947 when suit was filed and even today 
concerns only what has transpired since the death of the 
trustee in 1938. What are the “changed circumstances” 
since his death which would form a basis to support a 
defense of Laches? 


The Defendant in her brief urges her only basi^ 


of 


prejudice—“where will I get the money if in a laf;ter 
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action for an accounting 1 am compelled to account for 
the trust income”? 

The question as to whether the elements of Laches have 
been pleaded and proven in any particular case is of 
course one or fad and calls for the exercise of a sound 
discretion by the trial court. 

it has been held that where a trust is once established, 
settlor’s declaration in derogation of a trust is inadmis¬ 
sible. Ellicott V. Gordon, 70 Fed. (2d) 9. 

Subsequent to the creation of the trust, the acts or 
declaration of the settlor are inadmissible in derogation 
ox the title of beneficiaries. Burger v. First Trust Com¬ 
pany, 103 Fed. (2d) 260. 

Furiher, as a matter of law, the defendant is without 
power, either alone or in conjunction with any other per¬ 
son, to abrogate an irrevocable trust. Therefore, any at¬ 
tempted repudiation in 1938 by the settlor-appellee was 
not effective, most certainly not in an equitable action 
such as this. 

Eschen v. Steers, 10 Fed. (2d) 739 

Stoehr v. Miller, 296 Fed. 414 

Hurt V. Gilmer, 59 App. D. C. 292, 40 Fed. (2d) 794. 

Where a suit to defeat a trust is between parties to the 
trust instrument, it has been held that the beneficiaries 
are necessary parties—^particularly where the controversy 
is between a settlor and a beneficiary. (65 A. L. R. 1059) 

This Court has said that all living beneficiaries cannot 
even by consent terminate a trust where unborn children 
have contingent rights. Hurt v. Gilmer, supra. 

Tins is sound law—and the principles are equally ap¬ 
plicable here—if living beneficiaries cannot by consent 
termintae a trust—hov7 can the Court do the very thing 
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i 

even though there, in fact, is laches on the part \>i one 
co-heneficiary in bringing an action for appointment of 
successor trustee. 

It is a general rule that in any action seeking judicial 


authorization for a deviation or departure from a 
that all beneficiaries are necessary parties. 


trust. 


So it must be where the settlor seeks to have the trust 
declared not enforceable because of laches in asking for a 
successor trustee—then all beneficiaries, both vested and 
contingent, are necessary parties. 


CONCLUSION 


ginal 

bues- 


The Plaintiff again urges the conclusion in her ori| 
brief, that the Court below in deciding the case on a 
tion of “laches’^ first determined that a valid trust! was 
created with rights existing in the beneficiaries. There¬ 
fore, since the trust by its terms is irrevocable and the 
settlor is without power by the terms of the trust to re¬ 
voke, then the Court below by its use of the doctrine of 
‘‘lacheswould accomplish what the settlor expressly 
stated could not be done—revoke the trust. 

That the judgment of the Court below should b^ re¬ 
versed is 

Respectfully submitted, 

Meredith M. Daxjbix, 

Attorney for Appellant 


